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Postcolonial Proportionality
Johar, Transformative Constitutionalism,
and Same-Sex Rights in India
Sujit Choudhry*

A. Introduction: Two Conceptions of Transformative
Constitutionalism—Anti-Colonial and Cosmopolitan
At its inception, the Indian Constitution was envisioned as a transformative
document, in two senses: anti-colonial and cosmopolitan. The Constitution
marked the culmination of one of the great national independence movements
of the twentieth century. It gave birth to a radically new constitutional order,
which conferred citizenship and political power on the previously disenfranchised living under the yoke of British imperial rule, created democratically
elected legislatures and accountable executives, and conferred fundamental
rights on citizens that reconfigured their relationship with public power, under
which they had been hitherto treated as colonial subjects. Citizens were constitutionally empowered to enforce their fundamental and democratic rights
through the twin mechanisms of judicial review by independent courts and
regular, periodic elections.
But as Madhav Khosla, Pratap Mehta, and I have argued, the Indian
Constitution was also ‘a cosmopolitan constitution in its fidelity to the universal
principles of liberty, equality and fraternity’.1 These universal values mandated
and framed a vast project of social, economic, and political transformation.
Ambedkar argued in the Constituent Assembly debates that the Constitution
was transformative because it conferred on the state an express mandate to attack social hierarchies, and to redistribute economic and political power away
from elites defined by class and caste towards the hitherto politically powerless
* I thank Gautam Bhatia, Philipp Dann, Menaka Guruswamy, Madhav Khosla, and Tarun Khaitan.
1 Sujit Choudhry, Madhav Khosla, and Pratap Bhanu Mehta, ‘Locating Indian Constitutionalism’ in
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and economically deprived majority, by legislating across the whole range of
political, economic, and social life. This mission flowed from ‘constitutional
morality’—a term that Ambedkar introduced into the Indian constitutional
lexicon to describe and defend the Constitution.
The idea of transformative constitutionalism is part of the grammar of Indian
constitutional politics. Arguably, it is also at play in Indian constitutional doctrine. The architecture of rights-based adjudication in India has converged
on an emerging global template consisting of elements such as jurisdiction,
standing, application, rights-infringement, justification, and remedy. Indian
constitutional jurisprudence has developed this template in a distinctive way.
The Supreme Court of India (SCI) has construed the writ jurisdiction of the
High Court under Article 226 broadly, as well as the direct access jurisdiction
of the SCI itself under Article 32. The rules of locus standi have been relaxed
beyond the person aggrieved to representative standing, citizen standing, and
litigation competence. Article 21’s right to life has been interpreted broadly to
encompass many of the expressly non-justiciable Directive Principles of State
Policy under Part IV, giving rise to a rich jurisprudence of economic and social
rights that have constitutionalized much of administrative law. Constitutional
remedies are aggressive and far-reaching, extending well into the traditional legislative and executive domains of policy design and implementation. Indeed,
such remedies are frequently issued on a preliminary basis, and set up a process
of judicial oversight of public administration—in theory pending a decision
on the merits that in reality may never be taken. Taken together, these elements have vastly enhanced the power of courts to hear, and litigants to bring,
challenges to the constitutionality of vast swathes of government action or inaction, and for courts to fashion highly ambitious structural remedies.
The SCI has yet to articulate an overarching theory that unites this collection of particulars under the rubric of transformative constitutionalism, in either its anti-colonial or cosmopolitan senses. In this chapter, I take up this task,
by wrestling with the SCI’s landmark decision in Johar, where it unanimously
struck down Section 377 of the Indian Penal Code (IPC).2 The idea of transformative constitutionalism figured centrally in the various opinions, and the
closely related concept of constitutional morality, given real legal teeth for the
first time by the Supreme Court. So did another piece of the global template of

2 Navtej Singh Johar v Union of India, Writ Petition (Criminal) No 76 of 2016 (6 September 2018).
There were separate reasons provided by Chief Justice Misra (hereafter Misra Reasons), and Justice Fali
Nariman (hereafter Nariman Reasons), Justice Chandrachud (hereafter Chandrachud Reasons), and
Justice Malhotra.
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rights-protection—proportionality, which is relatively new to Indian constitutional jurisprudence.
The unifying thread between transformative constitutionalism and proportionality in Johar is that the purposes underlying Section 377 were constitutionally
impermissible. The dual mission of the transformative constitutional project defined the scope of admissible reasons for proportionality analysis. Section 377 was
unconstitutional on the cosmopolitan ground that mere social morality was an
insufficient reason to limit the right to engage in harmless, constitutionally protected activity, the basis on which courts around the world have struck down parallel provisions. On its own, this reason should have been sufficient basis to hold
the provision unconstitutional. But the colonial-era origins of Section 377 figured
prominently in the submissions and various opinions, as an additional reason
why it was unconstitutional. Johar does not offer a fully worked-out argument for
why the legal origins of the provision should matter at all. I shall argue that Section
377 was also unconstitutional for the anti-colonial reason that it was an element
of the Imperial constitutional order in British India in the period after the Indian
Mutiny in 1857 of indirect colonial rule.

B. Proportionality, Transformative Constitutionalism,
and Constitutional Transitions
Proportionality is a constitutional framework for assessing whether infringements of rights can be justifiable and is a core component of the global template
for rights-based constitutional adjudication. The legal test for proportionality
consists of a number of components: has the decision been taken for a proper
purpose, do the means chosen further that purpose (suitability or rational
connection), do the means chosen infringe the right as little as possible (necessity or minimal impairment), and do the salutary effects of the means outweigh its deleterious effect on the rights-claimant (balancing per se). As with
any global language, proportionality has its national dialects that reflect different approaches to the interpretation and interrelationship of these components, which in turn have generated and track intramural scholarly debates.
For example, as Richard Stacey has explained, courts are divided over whether
infringements of the core of constitutional rights can ever be proportional,
whether governments must always use the least intrusive means or whether
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they are owed some deference, and how to structure the final stage of the proportionality test so that it differs from ad hoc balancing.3
The Indian jurisprudence on proportionality is in its earliest stages. The idea
that fundamental rights are not absolute is expressly contemplated by the text
of some of the Fundamental Rights in Part III. Moreover, proportionality has
precursors in Indian law, especially the manifest arbitrariness test for Article 14
set out in Maneka Gandhi.4 But it is only recently that proportionality has been
expressly adopted by the SCI, in Anuj Garg5 and Puttaswamy.6 It was central
to several of the opinions in Johar, where the Court held that Article 377 violated several rights (expression, equality, privacy) and failed to meet the test of
proportionality.
A foundational question for SCI will be the role of proportionality in the
broader Indian constitutional scheme, in particular its transformative character. A similar question confronted the Constitutional Court of South Africa
under its post-apartheid constitutional order. An answer was provided was by
Etienne Mureinik, in a highly influential article published in 1994.7 Mureinik
took as his starting point the post-amble to South Africa’s 1993 Interim
Constitution, which described that document as a:
historic bridge between a past of a deeply divided society characterized by
strife, conflict, untold suffering and injustice, and a future founded on the
recognition of human rights, democracy and peaceful co-existence and development opportunities for all South Africans, irrespective of colour, race,
class, belief or sex.

Mureinik posed the question of ‘what [the constitution] is a bridge from, and
what a bridge to’.8 He answered that it was a bridge from ‘a culture of authority’
to ‘a culture of justification’.9 Under a culture of authority, ‘what Parliament
says is law’ and ‘the leadership given by government rests . . . on the fear inspired by the force at its command’.10 By contrast, under a culture of justification, ‘every exercise of power is expected to be justified’ and the ‘leadership
3 Richard Stacey, ‘The Magnetism of Moral Reasoning and the Principle of Proportionality in
Comparative Constitutional Adjudication’ (2019) 67 American Journal of Comparative Law 435.
4 Maneka Gandhi v Union of India (1978) AIR 597; 1978 SCR (2) 621.
5 Anuj Garg v Hotel Association of India (2008) 3 SCC 1.
6 KS Puttaswamy v Union of India, Writ Petition (Civil) No 494 of 2012 (SupCt India 24 August 2017).
7 Etienne Mureinik, ‘A Bridge to Where? Introducing the Interim Bill of Rights’ (1994) 10 South
African Journal of Human Rights 31.
8 ibid 31.
9 ibid 32.
10 ibid.
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given by government rests on the cogency of the case offered in defence of its
decisions’.11 In summary, ‘[t]he new order must be a community built on persuasion, not coercion’.12
Mureinik clearly saw the culture of justification as a core commitment of
any constitutional order. It yields a theory of judicial review, whereby courts
require that governments in any constitutional democracy explain and justify
their decisions. Proportionality is central to such a theory of judicial review.
Indeed, Mureinik himself focused on section 33 of the Interim Constitution,
the limitations clause, which he argued had the effect of making the rights in
the Bill of Rights ‘standards of justification’.13 Moshe Cohen-Eliya and Iddo
Porat draw on Mureinik to build a general constitutional theory, whereby the
culture of justification requires that governments should provide substantive
justification for all their actions, by which they mean justification in terms of
the rationality and reasonableness of every action and the trade-offs that every
action necessarily involves.14
But I want to take Mureinik’s argument one step further, as setting out a
theory of judicial review for a transformative constitution like South Africa
or India’s, which describes itself as a radical break from a constitutionally illegitimate past. To do so, I link the concept of a transformative constitution to
a democratic transition. By a democratic transition, I refer not merely to the
formal replacement of one constitution by another. Rather, I refer to a change
in the character of the constitutional regime into a democracy—for example,
from an autocracy (South Africa) or colony (India). Moreover, for an initial
period, such a democracy is a transitional democracy, as opposed to a consolidated democracy. During this initial period, one question is how the new
constitutional regime of a transitional democracy sees itself in relation to the
one it has replaced. A transitional democracy views itself as marking a fundamental break with the previous constitutional order, in the manner of a rupture
or revolution, even if there has been legal continuity. A transitional democracy
is therefore necessarily committed to some kind of version of transformative
constitutionalism.
The question of how to interpret a transformative constitution is, in
part, shaped by the kinds of cases that arise in transitional democracies.
Constitutional courts would undoubtedly hear rights-based challenges to
decisions of newly elected democratic governments, acting pursuant to their
11
12
13
14

ibid.
ibid.
ibid.
Moshe Cohen-Eliya and Iddo Porat, Proportionality and Constitutional Culture (CUP 2013).
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powers under the new constitutional order. The laws at issue would in many
cases be the same as those in any constitutional democracy, concerning the
broad array of functions of a contemporary government. In one respect, the
constitutional court would be discharging a normal function; a general theory
of judicial review, such as one based on the culture of justification, would be a
plausible candidate for how it should conceive of its role. Nevertheless, conferring on the courts this role is surely one dimension of what a transformative constitution is; what makes the constitution transformative is precisely the
normality of the judicial role, in juxtaposition to the immediate past.
However, in a transitional democracy, constitutional courts are likely to
hear challenges to two additional kinds of laws, which are quite different from
the legislation that are standard fare in consolidated democracies. Apartheid
was an integrated regime of political and economic control that concentrated
public and private power in the hands of the white minority. That system was
underpinned not just by the Apartheid constitution, but also by the entire legal
system, including a vast array of legislation. The adoption of a new constitution could not at a stroke repeal those laws in their entirety, because this would
leave a legal vacuum. However, those laws are anathema to the transformative
constitution and would almost certainly never be enacted today. So it was envisioned that the National Assembly and provincial legislatures would engage
in a systematic overhaul of an authoritarian and racist legal system, to upend
it root and branch, as part of a transformative constitutional order. The constitution continued in force this entire corpus of legislation, with no timeline set
for its expiry, in order to ensure an orderly transition. Moreover, until repealed,
apartheid-era laws continued to be enforced and govern legal relations. This
dynamic—of a new constitution, and old-regime legislation that remains in
force until repealed—sets up inevitable constitutional challenges.
There is another element of South Africa’s transition. South Africa had
a ‘pacted transition’ between the National Party and the African National
Congress, like other post-authoritarian transitions that are negotiated by old
regime elites and democratic challengers, as occurred in Spain, Chile, and in
many of the former Communist republics of Eastern and Central Europe. South
Africa also bore similarities to post-civil-war transitions that were concluded
by peace agreements—for example, most recently in Colombia. Such pacts
often contain measures designed to promote peace that come at the expense
of justice. For example, South Africa’s pact included reciprocal commitments
on transitional justice, specifically language in the post-amble of the Interim
Constitution that ‘amnesty shall be granted in respect of acts, omissions and
offences associated with political objectives and committed in the course of

Copyright Material, Not For Distribution

196

Postcolonial Proportionality

the conflicts of the past’. Although they may be constitutionally mandated, amnesties and other transitional justice measures may require compromises with
constitutional principle. For example, an amnesty may violate the rights of victims, for example, the right of access to court—as has been raised extensively
under the Inter-American human rights system. Yet amnesties may be necessary to allow transformative constitutionalism to get off the ground at all.
What this means is that a constitutional court in a transitional democracy,
interpreting a transformative constitution, performs three distinct roles. Like
courts in other democracies, it must adjudicate upon standard legislation that
is the bread and butter of normal politics. But it is also a court of the transition,
in two ways. It must reckon with evil laws of the prior regime, against which the
transformative constitution defines itself, but which nonetheless continue in
force. And it must hear challenges to transitional justice laws which may conflict with victims’ rights, but which are critical elements of the political bargain
that makes the transformative constitution possible.
If we maintain with Mureinik that the culture of justification remains central to transformative constitutionalism and places proportionality at the heart
of a theory of judicial review, then the multiple tasks of a constitutional court
in a transitional democracy have a radical implication—that proportionality
analysis under a transformative constitution is not generic, but heterogeneous.
The reason is that proportionality, on his account, is an institutionalized practice whereby the ‘leadership given by government rests on the cogency of the
case offered in defence of its decisions’.15 It follows that proportionality analysis
requires a governmental interlocutor for the process of justification, which orients the task of the reviewing court. One dimension of that conversation consists of the reasons and evidence for the decision under challenge. But another
dimension is the institutional identity of the interlocutor, since an element of
proportionality analysis are questions of institutional mission, capacity, and legitimacy, which all go to deference and the standard of review.
Within a constitutional democracy, the institutional interlocutor might
vary—the legislature, an expert agency or tribunal, the political executive—
but those institutions are all constituent elements of a constitutional democracy. By contrast, under a transformative constitution, the identity of that
interlocutor differs fundamentally across categories of cases. In the first kind
of case, it is a constitutional democracy that is a creature of, and is presumed to
act in compliance with, the transformative constitution. In the second, it is an
old guard who governed under a system that the transformative constitution
15

Mureinik (n 7) 32.
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regards as illegitimate. In the third, it is a coalition of old guard and democratizing elites who agreed to a grand bargain that makes transformative constitutionalism possible. The question is how proportionality analysis operates in
each different context.

C. Johar: Cosmopolitanism and Anti-Colonialism
The issues arising from the interpretation of a transformative constitution
within a transitional democracy have implications for the development of
Indian constitutional doctrine. The reason is that the SCI—perhaps counter-
intuitively—is a constitutional court of a transitional democracy. To be sure,
India became independent in 1947, and the Indian Constitution came into
force seven decades ago, in 1950. The legal dimensions of British imperial rule
are now, for the most part, a part of India’s distant past. The SCI’s docket almost entirely has focused on post-Independence legislation. Thus, the idea
that India is a transitional democracy may seem to be no longer relevant.
Nevertheless, the SCI remains a constitutional court of a transitional democracy, because of the way the Constitution treats colonial-era law. Under Article
372, all colonial-era laws remain in force indefinitely, until amended or repealed. Indeed, it is pursuant to Article 372 that Section 377, first enacted in
1860 as part of the Indian Penal Code, remained in effect until it was struck
down by the SCI in 2018.
The question this raises is how the heterogeneous character of proportionality doctrine should be operationalized in this transitional context, which
depends on who the SCI’s institutional interlocutors are. The SCI has three institutional interlocutors, in principle, analogous to those of the Constitutional
Court of South Africa, for the purposes of its proportionality analysis: pre-
Independence British imperial authorities; post-
Independence governments; and, arguably, Indian politicians exercising limited powers under the
Government of India Act 1935, which de facto amounted to a minimal form
of power-sharing.16 In Johar, the first and second interlocutors seemed to be
at play. Section 377 was clearly adopted by British imperial authorities, and
that provenance provided a reason to condemn it on constitutional grounds.
Justice Chandrachud, for example, argued that LGBT persons did not enjoy the
full benefits of Independence, because ‘Section 377 has managed to survive for
16 Arudra Barra, ‘What is “Colonial” about Colonial Laws?’ (2016) 31 American University
International Law Review 137.
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over 158 years, impervious to both the anticolonial struggle as well as the formation of a democratic India’.17 He continued:
Indian citizens belonging to sexual minorities have waited. They have waited
and watched as their fellow citizens were freed from the British yoke while
their fundamental freedoms remained restrained under an antiquated and
anachronistic colonial-era law—forcing them to live in hiding, in fear, and as
second-class citizens.18

But the SCI’s concerns regarding the effects of Section 377 were also very contemporary. For example, Justice Chandrachud placed weight on a report of the
International Commission of Jurists, which reproduced government statistics that 1,279 and 1,491 persons were arrested under Section 377, in 2014 and
2015, respectively. These figures considerably diminished the force of the argument that Section 377 had fallen into disuse because there had been very few
prosecutions under it, apparently fewer than 200 persons in the 150 years that
the provision was in force. By broadening the lens from prosecutions to arrests,
and highlighting the gross disparity between the two, Justice Chandrachud
buttressed the claim that the harms of Section 377 really arise from harassment
at the hands of law enforcement, and impliedly from the threat of selective
prosecution. These are abuses of public power. Juxtaposed against Johar’s frequent references to social morality (discussed further below), we can take this
argument one step further. Although the SCI only discusses social morality
to distinguish it analytically from constitutional morality, it likely does so
because it considers there to be considerable public support for Section 377,
even in the face of the refusal of the Union government to appeal the decision
in Koushal and defend the provision in Johar.19 It is against this backdrop of
public support that law enforcement continues to use Section 377. So another
interlocutor is a potential parliamentary majority that could be mustered in
support of enacting such a provision today—for example, as part of an electoral
coalition with a religiously conservative element.
Proportionality analysis at the first stage was central to Johar—ie the requirement that the government has acted for a proper purpose. In most cases,
this threshold question is almost always answered in the affirmative, because
governments now rarely offer express justifications for decisions that are

17
18
19

Johar v Union of India (n 2) Chandrachud Reasons [14].
ibid [24].
Koushal v Naz Foundation (2014) 1 SCC 1 (India).
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facially illegitimate. In Johar, however, the Court reached the conclusion that
the Section 377 was ‘without any legitimate state rationale’.20 It did so on two
grounds. Section 377 was unconstitutional on the cosmopolitan ground that
mere social morality was an insufficient reason to limit the right to engage in
harmless, constitutionally protected activity, the basis on which courts around
the world have struck down parallel provisions. In addition, Section 377 was
also unconstitutional for the anti-colonial reason that it was an element of the
Imperial constitutional order in British India in the period of indirect colonial
rule after the Indian Mutiny of 1857.

1. Cosmopolitanism
A central distinction that runs throughout Johar is that between constitutional
morality and social morality. Chief Justice Misra’s opinion provides the most
fully worked account of this distinction, and an argument for it. He begins
with a theory of the Indian Constitution, which he defines as a ‘transformative
constitutionalism’.21 The ‘revolutionary’ mission of the Indian Constitution
is ‘transforming a medieval, hierarchical society into a modern, egalitarian
democracy’.22 On his account, the principal target of constitutional transformation is not the state itself, but rather, the vast edifice of private social and economic relations—which can be loosely termed social morality. That mission,
it stands to reason, authorizes and empowers the state to engage a project of
transforming social morality, and presumptively requires courts to defer when
constitutional challenges to such measures are raised. Conversely, it would also
appear to require that government decisions to entrench, reify, and enforce social morality should be subject to probing constitutional scrutiny.
If social morality is the value system antithetical to transformative constitutionalism, it is to be supplanted with a new value system integral to the constitutional project itself—constitutional morality. The raises the questions of
(1) the content of constitutional morality, and (2) the translation of that concept into constitutional doctrine.
Let us first consider constitutional morality’s content. At its core, for Chief
Justice Misra, is the claim that ‘[t]he society as a whole or even a minuscule
part . . . may aspire and prefer different things for themselves’.23 The outer
20
21
22
23

Johar v Union of India (n 2) Nariman Reasons [95].
Johar v Union of India (n 2) Misra Reasons [95].
ibid.
Johar v Union of India (n 2) Misra Reasons [115].
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boundary of ‘such a freedom to be different’ is that it not violate the ‘fundamental rights of any other citizen’.24 Constitutional morality ‘urges the organs of the State to maintain such a heterogeneous fibre in the society’, and ‘to
curb any propensity or proclivity of popular sentiment or majoritarianism’.25
Constitutional morality can ‘not be equated with the popular sentiment prevalent at a particular point in time’.26
This is a thoroughly modern and cosmopolitan approach to the basis of legitimate public authority. But what does this mean in concrete legal terms?
Consider this passage from Chief Justice Misra’s reasons:
While testing the constitutional validity of impugned provision of law, if a
constitutional court is of the view that the impugned provision falls foul to
the precept of constitutional morality, then the said provision has to be declared as unconstitutional for the pure and simple reason that the constitutional courts exist to uphold the Constitution.27

Chief Justice Misra could be read as suggesting that constitutional morality is
a free-standing ground of constitutional review, rooted in the idea that that
the role of the courts is to ensure that ‘constitutional morality prevails over social morality’.28 However, there is nothing in the text or practice of the Indian
Constitution that supports this view. Indeed, even the basic structure doctrine is textually anchored in Article 368. A more plausible reading views
constitutional morality—in particular, the imperative that ‘the organs of the
State . . . preserve the heterogeneous nature of the society and to curb any attempt by the majority to usurp the rights and freedoms of a smaller or miniscule section of the populace’29—as a principle of constitutional interpretation
underlying both the delineation of the scope of Part III’s Fundamental Rights
and the application of proportionality. Johar posits that constitutional morality
supplies both the justification for the entrenchment of constitutional rights
and restricts the permissible purposes for proportionality limiting such rights.
Governments cannot restrict rights for the very reasons that the Constitution
guarantees these rights to individuals.

24
25
26
27
28
29

ibid.
Johar v Union of India (n 2) Misra Reasons [116].
ibid.
Johar v Union of India (n 2) Misra Reasons [124].
ibid [121].
ibid [253v].
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Ronald Dworkin offered a famous account of such a theory of constitutional
rights.30 Indeed, since he did so in the context of Lord Devlin’s criticism of the
Wolfenden Report, which had recommended the decriminalization of anal
intercourse in the United Kingdom, his views merit careful attention in coming
to grips with Johar. Dworkin begins with the problem of moral disagreement
among individuals about what rights people have. His core claim is that some
reasons that may be offered for a position ‘will be excluded by general criteria
stipulating sorts of reasons which do not count’—ie they are inadmissible, and
as a threshold matter have no weight at all. One such reason is prejudice against
homosexuals, which is inadmissible for the following reason:
If I tell you that homosexuals are morally inferior because they do not have
heterosexual desires . . . you would reject that reason as showing one type
of prejudice. Prejudices, in general, are postures of judgment that take into
account considerations our conventions exclude . . . . Our conventions stipulate some ground rules of moral judgment which obtain even part from such
special contexts, the most important of which is that a man must not be held
morally inferior on the basis of some physical, racial or other characteristic
he cannot help having. Thus, a man whose moral judgments . . . are based
on his belief that any member of these classes automatically deserves less respect, without regard to anything be himself has done, is said to be prejudiced
against that group.31

Dworkin then applies this framework for moral disagreement to the legitimate basis for the assertion of the state’s coercive power, to reason that
‘prejudices . . . do not justify restricting another’s freedom’.32 This position
holds ‘[e]ven if it is true that most men think homosexuality an abominable
vice and cannot tolerate its presence’.33 The reason is the distinction between
conventional morality in the ‘anthropological’ or descriptive sense, and in
the ‘discriminatory’ or normative sense, with only the latter admissible as a
justification by the state. These two conceptions of a moral position correspond exactly to social and constitutional morality, as Chief Justice Misra uses
those terms.

30 Ronald M Dworkin, ‘Lord Devlin and the Enforcement of Morals’ (1965–
66) 75 Yale Law
Journal 986.
31 ibid 996.
32 ibid 1001.
33 ibid 1000.
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In his critique of Devlin, Dworkin did not spell out the argument for why
individuals should have any rights at all. But elsewhere, he rooted the specific
rights that individuals have in an underlying right to equal respect and concern.34 This has a crucial doctrinal implication—that the same reasons that justify the entrenchment of constitutional rights also operate to circumscribe the
kinds of considerations that can legitimately count to limit such rights. This is
the most plausible reading of Johar. It follows that if constitutional morality requires that we guarantee to everyone ‘a freedom to be different’, the state cannot
justify the limitation of that freedom simply for the purpose of eradicating or
diminishing difference—what Chief Justice Misra refers to as ‘majority perception or view’.35 Since that was the only possible purpose for Section 377, he
concluded it ‘does not meet the criteria of proportionality’.36
This is a cosmopolitan argument, because it gives no weight to India’s cultural, historical, or political context, either with respect to the rights that individuals have under Part III, or the justifiable reasons for limiting them. In
addition to providing a coherent account of Chief Justice Misra’s reasons, it
also explains and justifies Johar’s comparativism. Johar cited comparative jurisprudence extensively, from Belize, Ecuador, Fiji, Hong Kong, Kenya, Nepal,
South Africa, Trinidad and Tobago, the United States, and the European
Court of Human Rights and the United Nations Human Rights Committee.
This growing body of case law—to which we must now add Johar itself—has
found criminal prohibitions on sodomy to be inconsistent with various rights-
protecting instruments. But convergence on a common legal position is not
necessarily proof of that position’s rightness or truth. What matters much more
are the substantive reasons offered by courts to reach their decisions—in particular, whether those reasons are cosmopolitan too. Most of these laws were
defended on the basis of social morality. And it is of considerable relevance that
the authorities discussed in the most depth reached the conclusion that the
laws failed the test of proportionality, because of the lack of a proper purpose
(eg Lawrence v Texas).37

34
35
36
37

Ronald Dworkin, A Matter of Principle (HUP 1986) ch 8, ‘Liberalism’.
Johar v Union of India (n 2) Misra Reasons [34].
ibid [247].
Lawrence v Texas (2003) 539 US 558.
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2. Anti-colonialism
This cosmopolitan argument would have been sufficient to resolve the case.
Moreover, on in its terms, the historical origins of Section 377 in British imperial rule are irrelevant. Whether enacted in the nineteenth or twenty-first
century, the provision would have been unconstitutional for the same reason: it
breached one or more Fundamental Rights under Part III, and it could not be
justified on the basis of a proper purpose. However, history mattered to the submissions of the parties. For example, Menaka Guruswamy, appearing on behalf
of the petitioners in the companion case of Pokkuluri, submitted that ‘[i]n a
constitutional democracy, a statute that protects and furthers the morality of
colonial monarchs is per se arbitrary’.38 Arvind Datar, on behalf of one of the
petitioners in Johar, argued that since Section 377 ‘is a colonial law’, and that it
was ‘wrongfully referred to as representing the will of the people in Koushal’.39
What work did history do here? One answer would appear to be straightforward: to pre-empt any reliance, contra Koushal, on majoritarian preferences as
a proper purpose for proportionality analysis. Irrespective of whether such an
argument is acceptable in principle, it could also be rejected empirically, on the
basis that Section 377 could not represent the will of the majority.
Arudra Barra provides another answer regarding the possible work that history does. He recently observed that in contemporary Indian politics the colonial origins of laws and policies are a sufficient reason to abolish or amend
them. He counters that the legacy of colonial-era legislation is complex. On the
one hand, there is Section 377. But on the other hand, Provincial Ministries led
by the Congress Party under the Government of India Act exercised their executive powers to release political prisoners. The Provincial Legislatures whose
confidence they enjoyed repealed public safety and emergency legislation used
by Imperial authorities to repress political dissent, and enacted new laws promoting an agenda of agrarian and social reform which continued in force after
Independence. He asks:
Were the executive acts of these Ministries and the legislation passed by the
Provincial Assemblies ‘colonial’? They were certainly colonial-era acts . . . . If
the term ‘colonial’ is used not just to designate a historical period, but also
to designate some particular aspect of that period (defined, for instance, by
an opposition to the anti-colonial movement), then it is not easy to describe
38
39

Written Submissions on behalf of the petitioners Ankesh Pokkuluri et al, para 1.4.
Written Submissions on behalf of petitioner Keshav Suri, para 6.1.
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the working of the Act [ie the Government of India Act] as either colonial or
anti-colonial. And if the identification of these Acts as colonial is problematic
then their identification post-Independence as colonial continuities, is surely
problematic as well.40

Instead of condemning laws in terms of their formal constitutional origin—ie
their enactment pursuant to the colonial legal order—he asks:
. . . surely it is enough to cite the substantive reasons which make them
[colonial-era laws] unacceptable in the present? . . . Calling them ‘colonial’
may provide an additional rhetorical heft to this attack, but adds little that
is substantive, for the colonial origins of a law are by themselves analytically
neutral . . . . analytical clarity will be served best if questions and arguments
pose in terms of colonial continuities are re-framed so as to remove the reference to the colonial, and focus our attention on more substantive issues.41

Barra does expressly address the relevance of the colonial-era status of legislation to those laws’ potential unconstitutionality. But the logical implication of
Barra’s argument is that he would rely solely on cosmopolitan grounds to impugn the constitutionality of Section 377—ie anti-moralism. He would dismiss
reliance on the colonial origins of Section 377 as a purely formal argument.
Barra is correct that that the institutional fact that Section 377 was enacted
by British imperial authorities is an insufficient reason to constitutionally condemn it. However, there is another set of arguments regarding the colonial-era
origins of Section 77 that are distinct from the cosmopolitan objections to that
provision, and which go to the anti-colonial dimension of transformative constitutionalism. In his reasons, Justice Nariman provided a standard historical
overview of the origins of Section 377. This history begins in 1834, with the
establishment of the Indian Law Commission, and the appointment as Thomas
Macaulay as its first chair. One of Macaulay’s first projects was to draft the IPC.
He submitted the first draft in 1837. The IPC then went through several further
drafts, prepared and reviewed by a series of entities and individuals including
the Commission, members of the Legislative Council of India and Justices
of the Supreme Court at Calcutta, the Court of Directors of the East India
Company in London, a Council or Committee of the Company, and a Select
Committee. The IPC was enacted in 1860, a few years after the 1857 Mutiny.
40
41
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For Justice Nariman, the purpose of Section 377 was to impose a Victorian
conception of sexual morality on India. While Section 377 prohibited ‘unnatural offences’, which it defined as ‘intercourse against the order of nature’—
moral in tone—Justice Nariman noted that Macaulay’s original draft defined
the prohibited conduct as touching ‘for the purpose of gratifying unnatural
lust’, which clearly expressed a moral judgment on the conduct in question ‘in
this most prudish of all periods of English history’.42 Justice Chandrachud provided supporting evidence, in the form of an explanatory note from Macaulay
to the 1837 draft in which he described the prohibited conduct in the earlier
provision as ‘revolting’, and justified the omission of an explanation for the provision in order to prevent a ‘public discussion’ which would injure ‘the morals
of the community’.43
However, this is a reductive account of Section 377 that wrenches it from the
broader political project of which it was a part. Mahmood Mamdani provides
the larger context.44 The 1857 Mutiny was a watershed between two models of
imperial governance in India. Over the century of the East India Company’s
rule, from 1757 to 1857, the strategy of imperial governance was direct rule.
This was a universalist, ‘civilizing mission spearheaded by liberal Utilitarian
and Christian evangelists’,45 whose core elements were ‘to abolish the Moghul
court and to impose British laws and technology—along with Christianity—
on India’,46 along with the promotion of free markets, in the service of liberal
modernity. The Mutiny led Imperial authorities to conclude that this strategy
had utterly failed. After 1857, Imperial strategy shifted dramatically, to indirect
rule, rooted in the protection of culture, custom, and tradition. One part of this
strategy included ‘setting limits on the operation of the market, thereby protecting the village community from moneylenders, agricultural subcastes from
trading castes, and the landlord’s estate from division and fragmentation’.47
Another dimension was the creation of the religious personal codes, one for
each community, defended ‘in the language of cultural difference and cosmopolitan tolerance’.48 The census was a crucial political device that enabled imperial authorities to categorize and classify colonial subjects, principally on the
basis of caste and religion, which served as the basis for the distribution of political and economic power, in the form of separate electoral rolls for Muslims
42
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and Hindus, and reservations. Although rationalized as a form of minority
rights protection, categorization and classification became a technology of
Imperial control.
Against the backdrop of the profound shift in imperial governance in India
in 1857, the IPC presents a historical puzzle, because of the sharp disjunction
between its framing and timing. As Karuna Mantena acutely observes, on the
one hand:
The Indian Penal Code, unlike later substantive codes, was not a work of consolidation or digest, that is, it did not take current English law and systematize, simplify, and rationalize it. Rather, it was a self-conscious attempt to
construct a code de novo, based upon first principles, taking inspiration from
other systematic codes, notably the French Code Penal and Livingston’s code
for Louisiana. In this respect, the Indian Penal Code may be the closest to anything like a pure philosophical code to be enacted in the nineteenth century.49

The IPC was the quintessential Benthamite instrument of the civilizing mission. But on the other hand, the adoption of the IPC in 1860 ‘sits uneasily with
the post-Mutiny distancing from ambitious projects for the modernization
and assimilation of Indian society’. Mantena argues that the proponents of indirect rule—chiefly Henry Maine—justified the IPC on the basis that during
the period of direct rule, the common law courts had displaced or rigidified
customary law, which rendered it irreparable. The IPC was the only solution.
However, Section 377 stands apart from the rest of the IPC and is on all fours
with other group-differentiated laws, because it targets sexual activity engaged
in disproportionately by a group, defined by sexual orientation. Moreover,
it was eventually deployed as a tool of indirect rule. The critical link was the
Criminal Tribes Act, 1871. The Criminal Tribes Act, and its relationship to
Section 377, were previously discussed by the SCI in NALSA,50 although only
passing reference was made to those passages in Johar.51 The relevant history is
set out in the written submissions of Voices Against 377.52 The Act authorized
the colonial authorities to designate as a ‘criminal tribe’ a tribe or class of persons ‘addicted to the systematic commission of non-bailable offences’, through
the ascription of a caste-like status. Members of criminal tribes were presumed
49 Karuna Mantena, Alibis of Empire: Henry Maine and the Ends of Liberal Imperialism (Princeton
UP 2010).
50 NALSA v Union of India (2014) 5 SCC 438.
51 Johar v Union of India (n 2) Nariman Reasons [49], [55].
52 ibid [42]–[50].
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to be born criminal and were subject to the most extensive system of control,
including registration, settlement and resettlement, and detention. In 1897, the
Act was amended to encompass eunuchs within its ambit. The amendments established a statutory connection between Section 377 and the Act, by requiring
local officials to maintain a registry of all eunuchs ‘reasonably suspected . . . of
committing offences under Section 377 of the Indian Penal Code’. The combined effect of these provisions was to create a status offence, making any eunuch an unapprehended felon.
What are the contemporary constitutional implications, if any, of the
Criminal Tribes Act? Voices Against 377 argued that Section 377 imposed on
LGBT persons the same harm as persons who were subject to the Criminal
Tribes Act—that is, they were unapprehended felons under a status offence.
Along similar lines, I have argued that at the root the decision of the Delhi High
Court in the Section 377 litigation was the analogy between untouchability
and sexual orientation, based on the historical experience under the Criminal
Tribes Act.53 My argument on that occasion was that the treatment which
LGBT persons in India experience today is similar in kind to that which ‘untouchables’ experience, and which prompted the adoption of Article 17 (which
abolishes untouchability). But Johar allows us to take this argument one step
further to the origins of Section 377 itself. Section 377 was legally conscripted
into service for the imperial strategy of indirect rule, through classification
and control, under the Criminal Tribes Act. It therefore came to serve a constitutional function under the colonial legal order. It was indelibly and forever
tainted by that role.
Independence—culminating in 1950 with the Indian Constitution—marked
the end of the colonial constitutional order and its replacement with an entirely new one. This was one dimension of India’s transformative constitutionalism. Article 395 repealed the key statutes of the colonial constitutional order,
chiefly the Government of India Act, 1935. In addition, I would argue that we
can infer from Article 395, and from the constitutional scheme as a whole, that
any surviving colonial-era statute with the purpose of the maintenance of the
Imperial system of indirect rule was per se unconstitutional. Article 372 does
not change this position. It is simply a technical provision to ensure legal continuity; it has no bearing, either way, on the constitutionality of colonial-era
laws—a point made by Justice Nariman.54 On the anti-colonial account, the
53 Sujit Choudhry, ‘How To Do Comparative Constitutional Law in India: Naz Foundation, Same Sex
Rights, and Dialogical Interpretation’ in Sunil Khilnani, Vikram Raghavan, and Arun Thiruvengadam
(eds), Comparative Constitutionalism in South Asia (OUP 2012) 45–85.
54 Johar v Union of India (n 2) Nariman Reasons [90].
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unconstitutionality of Section 377 lies not in its imposition of morality—social,
Victorian, or otherwise. Rather, its unconstitutionality lies in its use as a tool
for the maintenance of colonial political power and domination.
This is a functional argument that allows us, for contemporary constitutional purposes, to differentiate among the mass of colonial-era legislation that
remains in force pursuant to Article 372, while nonetheless recognizing the
special and distinct constitutional wrong of colonialism in a sovereign democratic republic. This ground of unconstitutionality would not impugn reform
legislation enacted by the Provincial Assemblies pursuant to the Government
of India Act that lay the groundwork for post-Independence economic and
social transformation. Those laws were not designed to perpetuate colonial
rule—incorporating Rohit De’s insight that it is analytically useful to distinguish between the actions of the earlier and late colonial state in India, as opposed to tarring them with the same nationalist brush.55
Nor could this argument put into question the constitutionality of the
Imperial enactments that codified the Indian private law of contract and property. Now to be sure, as Shyam Balganesh has persuasively demonstrated, the
Indian Transfer of Property Act served Imperial interests. It did so by withdrawing power from the Indian courts, whose judicial creativity ‘ran the risk of
undermining the control that the British administration had by this time very
ably established in India, much of it through complex land revenue schemes,
tenancy reform initiatives, and governance policies’.56 But there is a way to distinguish among colonial-era laws that served Imperial interests, through an
analogue to the basic structure doctrine. The question to be posed in each case
is whether a colonial-era law that served Imperial interests was core or basic to
the post-1857 constitutional order of indirect control. If it was, its very purpose
is unconstitutional, and is excluded by implication from the Indian constitutional scheme—a fatal flaw at the threshold stage of proportionality analysis.
The Indian Transfer of Property Act was not such a law; section 377 was.

D. Conclusion
Here is the broader lesson of Johar and the Indian case. The idea of transformative constitutionalism means two things. First, it implies a radical renovation
55 Rohit De, A People’s Constitution: The Everyday Life of Law in the Indian Republic (Princeton
UP 2018).
56 Shyamkrishna Balganesh, ‘Codifying the Common Law of Property in India: Crystallization and
Standardization as Strategies of Constraint’ (2015) 63 American Journal of Comparative Law 33, 43.
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in the acceptable grounds for the legitimate exercise of public power. These
grounds are common to all constitutional democracies, and what is transformative about a transformative constitution is that it categorically rules out
much of what had hitherto been acceptable under an authoritarian or colonial
regime. If we imagine judicial review in any constitutional democracy as requiring government to provide reasons to justify all exercises of public powers,
and for the doctrine of proportionality to provide the framework for courts to
assess those reasons, there is now a single standard of justification across jurisdictions, with a single institutional interlocutor for the court. The cosmopolitan anti-moralism of Johar is an illustrative example.
But transformative constitutions must also reckon with the messy and
ragged legal legacies of the past in the present, that differ sharply from the
image of constitutional revolution. In particular, they must reconcile the
continuities of the laws of the old regime that prevent a legal vacuum, and the
compromises of constitutional principle that make the transformative constitution possible, with the foundational commitment of the new constitutional
order to never again repeat the injustices of the past. Any laws which were integral to the maintenance of colonial domination and control are anathema to
the new constitutional order. Johar’s condemnation of Section 377 as an instrument of indirect rule is a case in point.
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