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Introduction: Exploring the Dilemmas of
Solidarity

SUJIT CHOUDTRY, IEAN -FRANCOIS GAUDREAULT-DESBIENS,
AND LORNE SOSSIN

Since the rise of the Canadian welfare state in the aftermath of the
Second World War, the politics of social policy and fiscal federalism
have been at the centre of federal-provincial relations and constitute a
perennial topic of academic study. Recent events have given impetus
for scholars to re-examine and interrogate some basic aspects of the
institutions and policies of the ‘Social Union,” a term coined by Keijth
Banting and others to emphasize that the Canadian welfare state had
to adapt to the reality of federalism.

The immediate impetus for this volume was the publication of the
report of Quebec’s Commission on Fiscal Imbalance, chaired by Yves
Séguin, in 2002 (the Séguin Commission).! The commission argued
that because of demographic pressures, the provinces face growing
expenditures in areas of provincial jurisdiction, such as health care and
education, but lack access to sufficient sources of revenue to meet these
needs. The federal government, by contrast, will enjoy surpluses for
years to come. The commission suggested that the disjunction between
revenue-raising capacity and expenditures involving different orders

- of government — vertical fiscal itnbalance - poses a number of serious

problems. Unless steps are taken to ensure that provinces have ade-
quate fiscal means to match their areas of policy responsibility, provin-
cial autonomy will be severely undermined. And federal transfers that
close the fiscal gap undermine provincial autonomy if they impose
conditions, are changed arbitrarily, or do not take into account actual
levels of demand for public services. The concept of vertical fiscal
imbalance was quickly seized upon by all provinces to frame their
arguments and make common cause against the federal government.
The Health Accord of September 2004 can-be viewed as one policy file
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where the provinces successfully deployed arguments regarding ver-
tical fiscal balance to increase the levels of federal transfers to the
provinces.

The Séguin Commission conceptualized the problem of fiscal feder-
alism as the realignment of revenue-raising and taxing powers
between the federal and provincial governments, either through a
direct transfer of taxing authority, or through transfer payments to off-
set any such misalignment, But the recent debate surrounding Can-
ada’s equalization program suggests that this is not the only way to
approach the issue. The formula used for equalization claws back from
equalization payments a significant proportion of revenues from non-
renewable resources. Nova Scotia and Newfoundland argued that the

formula created the equivalent of a welfare trap for the provinces, and °

they successfully demanded that they receive 100 per cent of resource
revenues without any decline in equalization payments. Not surpris-
ingly, other provinces that receive equalization (Saskatchewan and
New Brunswick) immediately indicated that they too would be seek-
ing enhanced equalization payments.

But far more surprising and significant is Ontario’s response, which

has been highly critical of these new arrangements. Ontario makes an
argument that has hitherto not been made by the ‘have’ provinces: that
since the equalization program is financed principally by taxpayers
in Ontario, enrichments to equalization come at Ontario’s expense.
Indeed, Ontario has gone further and has launched a campaign to
reduce the $23 billion gap between federal tax revenue raised from
Ontario and federal expenditures in that province. Ontario’s lurking
fear is, in essence, to become a ‘have-not’ province, a fear that is bein%
fuelled by a recent report of the Ontario Chamber of Commerce.
These arguments about the level of vertical fiscal imbalance have been
joined by another - that inter-regional transfers largely funded by
Ontario have been ineffective in reducing disparities in economic per-
formance between have and have-not proviﬂces..3

To complicate the debate even further, Alberta’s huge budgetary sur-
pluses and unsurpassed revenue-raising capacities have recently been
characterized by Tom Courchene as posing a potential threat to Cana-
dian unity unless that province agrees to share its surpluses and the
revenues it gets from its natural resources.* The crux of Courchene’s
argument is that Alberta’s wealth, if it were not shared, could be used
to produce a combination of extremely high-quality public services
(e.g., in the areas of health care and higher education) and low taxation
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rates, which would irremediably undermine the competitiveness of
other provinces by eroding their capacity to retain their most produc-
tive and dynamic citizens. Predictably, the Alberta government has
refused to subscribe to this thesis.” In doing so, Alberta was supported
by the government of Quebec, a province which, while much poorer
than Alberta, understands that, as a producer of energy - in its case
hydroelectricity — any logic of ‘compelled sharing’ would also apply to
what it perceives as its own and exclusive resources.

As a result of these debates, Canada must now juggle the following

"variables: both have and have-not provinces want a better alignment

between expenditures incurred and revenue-raising capacities; some
have-not provinces (Newfoundland and Nova Scotia) want to reap the
entire and exclusive benefit from new sources of revenues without
losing their status as ‘have-not’ provinces under the equalization pro-
gram; one have province (Ontario) increasingly sees a nexus between
its contribution to the federation and what it perceives to be its con-
comitant impoverishment; another have province (Alberta) is ada-
mantly opposed to sharing its ever-increasing wealth beyond the
contribution it makes to the equalization program; and, last but not
least, a relatively wealthy federal government has yet to show any
thirst for fully examining any principled and structural solution to the
problem of redistribution.

At their very core, these debates are about redistribution within the
Canadian federation. But as our brief description makes clear, there are
fundamentally different ways of conceptualizing what the appropriate
character and scope of redistribution should be.® And disagreement
over these basic questions of principle generates disagreement on par-
ticulars. Thus, while the mantra of vertical fiscal imbalance allowed the
provinces to maintain a united front against the federal government,
debates over equalization illustrated how provincial interests in rede-
signing redistribution are not aligned. Clearly, horizontal fiscal imbal-
ance is as much on the policy agenda as vertical fiscal imbalance. And
at a deeper level, these debates turn on different visions of the type of
political community Canada is. Indeed, the dilemmas of solidarity
raised by redistribution within the federation are, in the end, dilemmas
about Canada itself.

Thus, although this volume 'was prompted by the publication of the
report of the Séguin Commission, our goal is to stand back from the
particulars of these policy debates and to enable the contributors to
reflect on basic juridical, political, economic, and philosophical ques-
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tions regarding redistribution. It is hoped that this volume will inform
a more nuanced and wide-ranging debate among both academics and
policy practitioners than has occurred in the past. In order for this
forward-looking debate to commence, however, it is necessary to
better understand how fiscal federalism in Canada has evolved.

Fiscal federalism is said to be the glue that binds Canadian social
policy.” It comprises the network of taxation, expenditures, and trans-
fers that characterizes the fiscal relationships between the federal and
provincial governments in Canada.? Major programs in health care,
education, and social assistance have all come about through often
complex fiscal arrangements between the different levels of govern-
ment. While fiscal federalism helped provinces support growing social
programs in the years after the Second World War, federal involvement
in the provision of social services has always been controversial. The
Constitution Act, 1867 gives the federal government the capacity to
generate revenues for spending but is widely thought to give the legis-
lative authority for the development and distribution of social services
to the provinces. At Confederation, this division of powers had little
practical effect because government involvement in health, education,
and welfare was minimal.® However, as social programs grew and
became more central to political agendas, this division of powers
became unworkable. Tensions began to mount between the federal and
provincial governments over social service policy and delivery.

It is important to emphasize that not every dimension of fiscal feder-
alism is equally problematic. Indeed, since a significant number of the
most important social programs that fiscal federalism serves to fund lie
within provincial jurisdiction, it is not so much the legal grounds upon
which provinces can exercise their power in areas covered by fiscal
federalism as their actual capacity to deliver services in areas over
which they have jurisdiction that is at stake in contemporary debates.

The situdtion is different with respect to the federal government’s
ability to influence social programs that normally fall within pro-
vincial jurisdiction - a central feature of fiscal federalism since the
creation of the Canadian welfare state. This ability rests on several
constitutional sources, all of which have been, and still are, controver-
sial. The first source is the federal power to legislate over matters
affecting ‘the peace, order and good government of Canada.’ The sec-
ond source is the federal spending power. The third source is the
constitutional provision governing equalization. Each will be briefly
discussed in turn.
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First, the federal government’s involvement in pan-Canadian social
programs can be supported by its power to legislate for the peace,
order, and good government of Canada (POGG) under section 91 of
the Constitution Act, 1867. Parliament may use this }gower to adopt
temporary legislation if a national emergency arises.’ However, this
hardly provides the federal government with a foundation strong
enough to establish long-lasting, pan-Canadian programs. Parliament
can also act under this power to regulate matters that concern the fed-
eration as a whole. In R. v. Crown Zellerbach, the Supreme Court of Can-
ada confirmed the test for determining when the POGG power would
justify federal legislation when a concern has attained a ‘national
dimension.”™ For a policy area to meet this test, it must obviously tran-
scend merely local and private concerns. Moreover, the item regulated
‘must have a singleness, distinctiveness and indivisibility that clearly
distinguishes it from matters of provincial concern and a scale of effect
on provincial legislation that is reconcilable with the fundamental dis-
tribution of legislative power under the Constitution.” The Court fur-
ther suggested that ‘in determining whether a matter has attained the
required degree of singleness, distinctiveness and indivisibility that
clearly distinguishes it from matters of provincial concern it is relevant
to consider what would be the effect on extra-provincial interests of a
provincial failure to deal effectively with the control or regulation of
the intra-provincial aspects of the matter.”’ Sujit Choudhry has argued
that the national dimensions test actually encompasses two different
sets of situations: a situation of extra-provincial externalities, where
the regulatory decisions of a province (e.g., lax environmental laws)
impose costs on extra-provincial interests; and situations of interpro-
vincial and federal-provincial collective action problems, in which the
risk of interprovincial and federal-provincial non-cooperation leads to
regulatory races to the bottom. Needless to say, such broad functional-
ist or efficiency-based interpretations of the POGG power are contro-
versial’® In any event, both the difficulty of applying the test for
determining-whether a concern has a national dimension, as reflected
in the majority and dissenting reasons in Crown Zellerbach itself and in
subsequent cases,' as well as the impact such a determination may
have on the balance of powers within the federation transform any
federal impulse to base a pan-Canadian social program solely on Par-
liament’s power to legislate for the peace, order, and good government
of Canada into a hazardous enterprise.’”

Second, deeper federal involvement in social services may be
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achieved through the spending power. In other words, while the fed-
et:al government cannot legislate how the provinces deliver social ser-
vices within provincial jurisdiction, it can provide funding for such
services and can impose conditions on that funding. The case of Win-
terhaven Stables v. Canada®® provides the most extended discussion on
the legalify of the federal spending power. In that case, the applicant
chal!enged several federal social service programs as being ultra vires
Parliament. It complained that the federal government was collecting
taxes from the provinces and then spending that money on matters
that fell within provincial jurisdiction. In essence, the claim was that
the federal government was using its financial powers unconstitution-
ally to coerce the provinces to participate in programs established and
regulated by the federal government. The Alberta Court of Appeal
rejected this argument and held that using the spending power to
attach conditions to social programs was constitutionally valid, Parlia-

ment is entitled to spend the money it raises on any matter it so

chooses. The court noted that one consequence of this may be that the
federall government can pressure provinces to pass legislation that
complies ‘with federal requirements. However, the court concluded
fchat providing funding does not mean that the federal government is
intruding on provincial jurisdiction.’”
Gaudreault-DesBiens has argued that the reasons of Winterhaven Sta-
bles, as well as most traditional defences of 'an absolutely unfettered
fe.de:ral F;pending power, are highly formalistic. They rely on a dubious
distinction between legislation and contract as the means to create
leg::al obligations, and fail to address, from a federative perspective, the
main Problem of federal constitutional spending in areas of provirllcial
]urlsdlcﬁqn — that is, doing indirectly what cannot be done directly and
thus tangibly ignoring the provinces’ legislative and executive auton-
omy in these areas.'® However, this case confirms the constitutionality
o_f a Practice that has not been frontally challenged in court by any pro-
vincial government since the advent of the Canadian welfare state.g In
fact, it is as if the constitutionality of conditional federal spending in
areas of provincial jurisdiction was something no one wanted to sub-
mit to courts of law and, ultimately, to the Supreme Court.’ Maybe
this is so for fear of an undesired outcome or because the relative com-
fort provincial governments enjoy under the current scheme induces
them to accept their legal fate with some indifference, to paraphrase
filmmaker Denys Arcand.? But politically the field of federal spending
power undeniably remains heavily mined.
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The third justification for federal involvement in fiscal federalism’s
redistribution game is the equalization program, which finds its source
in section 36 of the Constitution Act, 1982. Under this provision, the
federal government has the ability to make equalization payments ‘to
ensure that provincial governments have sufficient revenues to pro-
vide reasonably comparable levels of public services at reasonably
comparable levels of taxation.” These payments differ from other fed-
eral-provincial transfers in that they are wholly unconditional. While
the purpose of the equalization program is to ensure the implementa-
tion of basic standards across the country, it also respects provincial
autonomy by providing each province with the capacity to deliver
comparable programs. This program relies to some extent on federal-
provincial arrangements but is first and foremost a federal program, as
the funds for equalization come from the federal budget, collected
from individual taxpayers across the country. This means that individ-
uals in the poorer provinces receiving equalization payments also con-
tribute to the program, albeit not on a net basis.

Until recently, the equalization program was relatively uncontrover-
sial, at least in respect of its main orientations. But' this is rapidly
changing. The recent agreements, crystallized in the 2005 federal
budget, between the federal government and the provinces of New-
foundland and Labrador on one hand, and Nova Scotia on the other,
reveal a significant shift in the politics of equalization. These bilateral
agreements, which in practice allow these provinces to retain all the
revenues stemming from off-shore energy resources without having to
suffer any clawback under the equalization program, are seen as a
means by which these provinces will extirpate themselves from
chronic poverty. Under that view, pan-Canadian solidarity expressed
through equalization payments is certainly helpful, but insufficient to
allow recipient provinces to enjoy a lasting and meaningful financial
autoniomy. This approach thus privileges empowerment over solidar-
ity. And since the situation of each province is different in that respect,
no one-size-fits-all solution can be considered. Asymmetry now
becomes the name of the game.

However, such asymmetrical access to sources of revenues is notice-
ably different from the side deal Quebec was able to strike with the
federal government in the context of the Health Accord of September
2004, to the extent that this side agreement can really be characterized
as genuinely asymmetrical.”* Indeed, the Quebec deal concerns only
what, arguably, is already under that province’s jurisdiction. Moreover,
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other provinces could have requested a similar agreement and Quebec
would not have opposed such a request. Last, it hardly affects the juris-
dictional and financial position of other provinces. In sum, this agree-
mentis far more limited in nature, scope, and potential impact on third
parties than those concluded about off-shore resources by Newfound-
land and Nova Scotia with the federal government, especially given
that government’s acceptance not to impose clawbacks on equalization
payments to these provinces. Indeed, to the extent that one considers
that redistribution is a norm in the Canadian federation, these deals
could herald a major change in the understanding and implementation
of that norm.

The emergence of these two different levels of intensity of asymme-
try must be acknowledged in debates about redistribution in the Cana-
dian federation, for both are likely to frame further discussions on this
issue. These discussions will surely involve the usual constitutional
actors — the federal government and the provinces — but they might
also implicate new actors such as the autonomous Aboriginal govern-
ments that could be created in the future.”® Such an eventuality, which
should become a reality if Canada takes seriously its commitment
towards Aboriginal peoples, will inevitably complicate the politics of
redistribution and render the dilemmas of solidarity faced by this
country even more acute.

Constitutional debates surrounding fiscal federalism do not take place
in the abstract. The history of fiscal federalism in Canada reflects
the constitutional challenge of the federal government having the
resources but not the jurisdiction to deliver social programs and the
provincial governments having the jurisdiction but not sufficient abil-
ity to raise the needed resources without federal assistance.
Federal-provincial fiscal arrangements for social programs began to
emerge in force after the Second World War, when Canada, like all
other Western democracies, embarked on constructing a Keynesian
welfare state. Before medicare, medical services were available on the
market just like any other service and were subject to the vagaries of
supply and demand. The amount and quality of health care services a
person could access thus depended on the individual’s ability to pay.
In 1948 the federal government established cost-matching and block
grants for provincial activities in health care. In 1951 it began transfer-
ring per capita grants to universities. Arrangements to provide social
assistance to seniors and to disabled, blind, and unemployed people
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soon followed. These arrangements required provinc.ial gc?vemments
to spend money in compliance with federal conditions in order to
receive federal grants. _ _
In 1957 the equalization program made its first appearance. This
program entitled the federal government to make u1.1cond1t_10nal g.rangi
to the poorer provinces in order to help finance _the1'r public services.
Equalization payments are established by a legislative fo.rmula which
has varied over time, both in terms of the number of provinces use_d to
calculate the national average to which other provinces were equgh.ze'd
(two in 1957, ten in 1962, two in 1964, ten in 1967, and finally five in
1982) and in the components of that formula (e.g., actpal revenues ver-
sus revenue-raising capacity, and the relative weightings given to dif-
ferent revenue sources). The current formula attempts to measure each
province’s revenue-raising capacity and compare it to the average per
capita revenue-raising abilities of five provinces (Ontario, Que_:b.ec,
British Columbia, Saskatchewan, and Marﬁtobz}). Revenueh.ralsmg
capacity is determined by a province’s ability to raise revenues In each
of thirty-three revenue sources, which include personal income tax,
corporate tax, property tax, fuel taxes, and revenues fro.m natu.ral
resources. Equalization payments are then made to provinces w_lth
revenue-raising capacities below the average amount in o-rr.:lfar to bn_ng
their fiscal capacity up to standard. When a province’s abilities to raise
revenues increase, its entitlement to equalization declines accord-
ingly.® . . ‘
The year 1957 also marked the beginning of federal m.volvement in
the health care arena, with the introduction of the Hospital Insurance
and Diagnostic Services Act. The act authorized the 'federal govern-
ment to contribute 50 per cent of the cost of pro_vinmal l.nospltal ser-
vices, as long as the provinces made insured services available on the

- same uniform terms and conditions to all residents. The main prob-

lem with the scheme was that non-hospital services were not cov-
ered. Saskatchewan was the first province to go beyond the
requirements of the act and extend its plan to cover all med%cal treat-
ment. Saskatchewan proposed its new plan in 1959, and it was to
come into force in 1962. In 1960, in an attempt to prevent
Saskatchewan’s model of comprehensive health care coverage.fr?m
spreading to the other provinces, the Canadian Medical Association
(CMA) requested that the federal government study the problgm of
health insurance. In response to this request, Prime Minister Diefen-
baker created the Royal Commission on Health Services in 1961. The
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royal commission, reporting back in 1964, recommended the imple-
mentation of universal, comprehensive health insurance across Can-
ada. This recommendation was enacted as the Medical Care Act in
1966, which provided for federal funding on a 50/50 cost-sharing
basis. The act provided coverage for non-hospital care and laid down
specific provincial eligibility criteria. These included Operation on a
non-profit basis by a public authority, reasonable access by persons
across the province according to uniform terms and conditions, cover-
age of no less than 95 per cent of the provincial population, and porta-
bility of coverage between the provinces. These criteria were
eventually incorporated into the Canada Health Act’s five principles
of health care.

In the 1960s the provinces, especially Quebec, began to challenge the
federal government’s senior position in federal-provincial arrange-
ments. They relied on their primary constitutional authority over
social welfare policy and delivery and also cited a greater competence
in forming and administering social programs, based on a better
understanding of their regions and electorates. The federal govern-
ment accordingly entered into an agreement with Quebec, whereby it
provided a tax point transfer for university funding instead of direct
payments, which was regarded as more intrusive. A few years later,
in response to similar provincial pressures, the federal government
offered tax points in place of existing social transfers, including those
targeted towards social assistance and hospital insurance. However,
only Quebec accepted this offer.

The next significant change in fiscal federalism was the establish-
ment of the Canada Assistance Plan (CAP) in 1966. The CAP collapsed
previous federal-provincial welfare arrangements into one harmo-
nized program, based on an equal sharing of costs between the two

 levels of government. In exchange for federal funding, provincial
social assistance programs had to comply with a set of national stan-
dards, including that every ‘person in need’ be eligible for social assis-
tance at a level ‘that takes into account the basic requirements of that
person,” that there be no residency requirement for the receipt of social
assistance, that there be an administrative appeals mechanism for deci-
sions regarding applications for social assistance, and that all of these
national standards be found in provincial law.

The next major change to the architecture of shared costs programs
came with the Established Programs Financing Act (EPF), introduced
in 1977. The EPF provided a block grant for health care and post-
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secondary education, composed of equal parts of tax points and cash
grants. The cash transfer portion of the arrangement was set to
increase annually according to economic and population growth.
However, the EPF soon demonstrated weaknesses. The federal gov-
ernment found the annual increases in cash transfers unacceptably
high, and maintained that the provinces were failing to keep up their
spending on health care and education.

Towards the end of the 1970s, the integrity of the Medical Care Act
was also suffering due to extra-billing and user charges, both of
which amounted to extra charges for patients. Public outcry over
these direct charges led to the appointment of a special commission,
led by the Honourable Emmett Hall, to review medicare coverage. In
his report, delivered in 1980, Hall concluded that direct charges were
undermining reasonable access to health care. The federal govern-
ment’s response sparked a battle that pitted the federal government
against the health care profession and the provinces. The provinces
resented the incursion into their jurisdiction, while the CMA consid-
ered Hall’s recommendation a direct assault on its freedom. Despite
these vociferous objections, the federal government adopted the Can-
ada Health Act (CHA) in 1984. With the CHA, in order to qualify for
cash contributions from the federal government, the provinces must
comply with the five principles of health care: public adm?n‘.ist-ggtion,
comprehensiveness, universality, portability, and accessibility. The
CHA reflected the position that health care is a national issue, not just
a personal, community, or provincial one. Access to health care based
on need and not the ability to pay became a defining Canadian char-
acteristic and one of the most important aspects of Canadian social
citizenship.#

But the consolidation and extension of the legislative framework for
federal involvement in health care occurred alongside declining fed-
eral funding, which began in 1977, with the shift away from 50/50
cost-sharing to a block grant (the Established Programs Fi_nancing or
EPF grant) consisting of a mixture of cash and tax points, w1th_the cash
component tied to an escalator based on growth in per capita gross
national product (GNP). In 1982, the escalator was applied to the entire
EPF entitlement, not just the cash component, making the EPF cash
transfer strictly residual. The escalator was then eliminated in stages,
first in 1986 (when it was reduced to GNP less 2 per cent), then in 1990
(when the EPF per capita transfer was frozen).

The reduction in federal contributions under the EPF was accompa-
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nied by reductions in federal contributions under CAP. Perhaps the
most famous of these was the ‘cap on CAP,’ whereby federal contribu-
tions to Alberta, British Columbia, and Ontario were capped in 1990,
Irrespective of the levels of demand for social assistance in those prov-
inces. The sudden and severe reduction of transfers led to a provincial
budgeting crisis, which put a significant strain on intergovernmental
relations.

These limits on transfer payments stemmed largely from the persis-
tent and growing federal deficit and debt. Given that the transfers rep-
resented a large portion of federal spending, reducing the transfers
became part of the federal deficit reduction strategy. The provinces
particularly resented the fact that they had set up their social services
to conform to federal requirements, only to have the federal govern-
ment unpredictably cut funding to those services.?® Between 1989 and
1992 provincial deficits rose from $1.5 billion to $22.8 billion. British
Columbia went so far as to challenge the legality of the federal govern-
ment’s unilateral decision to cap CAP.? While British Columbia lost its
case in the Supreme Court, the action reveals the degree of animosity
the provinces felt towards the federal government because of the trans-
fer cuts.

In 1995 the federal government announced that CAP and EPF would
be combined to produce the Canada Health and Social Transfer
(CHST). Under the CHST, the federal government reduced funding for
health, welfare, and postsecondary education from $29.7 billion in
1995-6 to $25.1 billion in 1997-8. The reduction in cash transfer pay-
ments was even more dramatic, falling from $18.5 billion to $12.5 bil-
lion. However, as a quid pro quo for reduced federal funding, the
CHST also imposed fewer conditions on the provincial governments
and gave them more independence in determining social policy. While
national standards for health care under the CHA remained, all condi-
tions for social assistance were removed with the exception of the pro-
hibition on a minimum residency requirement.

Initial reaction to the CHST was overwhelmingly negative. Without
the condition that provinces spend money on those most in need, and
with block funds replacing matching grants, provinces had less incen-
tive to spend money on their poorest inhabitants. Instead, they were
free to fund whichever ‘deserving’ applicants they chose. In particular,
the CHST allowed provinces to redistribute public funds away from
welfare to more popular health and postsecondary education plans.
Another criticism of the CHST was that it would destroy the cohesion
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of Canada’s national social system by giving the provinces the freedom
to differentiate their social programs. Equalization payments had been
designed for the purpose of ensuring that provinces were able to pro-
vide comparable services. With the prospect of greater provincial dif-
ferentiation, the very reason for equalization would be undermined.¥
On the other hand, in a federal state, unity can hardly be synonymous
with uniformity, and diversity in programs in areas which constitu-
tionally fall under provincial jurisdiction can reasonably be seen as an
inevitable incident of such a regime, even though that diversity might
be deplored from a pan-Canadian nationalist perspective.

Although the limits to federal-provincial transfer payments affected
all areas of social services, the concerns focused mainly on health care.
In particular, it was feared that the reduction of cash grants would
limit the federal government’s ability to enforce the Canada Health
Act. According to section 15 of the CHA, the governor in council can
withhold federal transfers from provinces that fail to comply with the
act’s terms. With the reduction in transfer payments, the leverage the
federal government had to enforce the CHA appeared weak. However,
it is unclear whether the federal government had much leverage over
the provinces in any event. Sujit Choudhry has noted that there is
a large gap between the federal government’s rhetoric supporting
national health care and its enforcement of the CHA, since it is largely
unaware of the degree of provincial non-compliance with the act. In
cases of suspected non-compliance, the federal gﬂovemment’s negotia-
tions with the provinces have been kept secret.”! In the auditor gen-
eral’s report of 1999, numerous instances of provincial non-compliance
with the CHA were mentioned. Six of the cases were resolved without
the use of financial penalties, while the other cases were not resolved at
all. Enforcing the CHA is also discretionary. According to section 14,
on finding that a provincial plan violates one of the act’s five princi-
ples, the governor in council may direct that cash contributions to that
province be reduced or withheld. This discretionary enforcement
mechanism has never in fact been used.

Nevertheless, the concerns that the federal government would be
less able to uphold national standards of social services have, to some
degree, been borne out. Some provinces began initiating direct patient
charges in plain contravention of the CHA. Other provinces instituted
more subtle changes by de-insuring previously covered health ser-
vices, thus making health insurance less comprehensive. Finally, some
provinces indicated less willingness to insure fully residents who
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obtained services outside their home province, lifniting the portability
of public health insurance. These emerging disparities between provin-
cial health care services have begun to weaken the ideal of truly
national programs for the provision of social services. The recent
Supreme Court decision in Chaoulli v. Quebec,® which struck down a
provincial scheme prohibiting private insurance contracts in respect of
medical services covered by the government, could further accelerate
the demise of the public nature of the Canadian health care regime

In more recent years, the federal and provincial governments have
attempted to build an effective partnership that would ensure ade-
quate, stable, and predictable cash transfers, with less ambiguity
and more transparency. Some of these sentiments were captured by
the Social Union Framework Agreement (SUFA) of 1999, which was
signed by all governments except Quebec.* The 1999 federal budget
was advertised as a commitment to providing predictable health care
funding to the provinces and introduced measures to eliminate provin-
cial disparities.

Within the past five years, the federal and provincial governments
have examined potential solutions to the funding of health care on sev-
eral occasions. For example, the First Ministers’ meetings of 2003 and
2004 have produced agreements that emphasize inter-governmental
parinership even though they appeared to be brought about through
inter-governmental strife.

The 2003 First Ministers” Accord on Health Care Renewal saw the
federal government establish the Canada Health Transfer (CHT). This
is supposed to correspond to provincial health care expenditures, pre-
viously accounted for within the larger category of provincial social
spending under the CHST. The stated purpose of the CHT is to en-
hance the transparency of and accountability for health care fund-
ing, as well as to ensure predictable annual increases in health care
funding.® The social spending envelope, formerly part of the CHST
((eéusr;l)o;ae, would now constitute a separate Canada Social Transfer

Through the 2003 accord, the federal government pledged a $17.3
billion increase to health care over three years. Of that money $16 bil-
lion was to go to a five-year Health Reform Fund to transfer resources
to the provinces for investment in primary health care, home care, and
catastrophic drug coverage. Implicit in the creation of this fund is rec-
ognition of the positive role the federal government can play through
its use of the spending power. The structure of the fund recognizes that

Introduction 17

provinces are at different stages in the areas targeted for reform. The
fund gives the provinces the flexibility to use the transferred money at
their discretion, as long as the money is spent in the areas of reform the
fund was established for. For its part, the federal government commit-
ted to ensuring that the level of funding provided through the Health
Reform Fund will be rolled into the CHT by 2008.

In September 2004, in the face of continuing federal surpluses, pro-
vincial deficits, and health expenses far outpacing economic growth,
the federal and provincial governments came to another accord to
strengthen health care. The federal government committed to pro-

. viding $41 billion over ten years for health care through the CHT. By

2009-10, the cash portion of the CHT is projected to be 45 per cent
above current levels.”

Both the 2003 and 2004 accords were characterized by the federal
government’s attempt to set broader conditions for transfers while at
the same time giving the provinces greater discretion in setting up and
administering their health care programs. As noted, the 2004 accord
also recognizes a form of asymmetrical federalism and Quebec’s desire
to retain its jurisdiction over health care. Under the agreement between
Ottawa and Quebec City, Quebec may use transfer funds to implement
its own plan for renewing the Quebec health care system.’® Most im-
portantly, these recent agreements reveal the relative effectiveness of
the dynamic of interprovincialism that has characterized relations
between provinces since the creation of the Council of the Federation
in 2003 at the instigation of the government of Quebec. This new spirit
of interprovincialism seeks to maximize the influence of provinces
oversghe evolution of federalism in spite of their often divergent inter-
ests.

The budget plan for 2004-5 also brought alterations to the equaliza-
tion program. Changing economic and fiscal circumstances in the short
term frequently led to volatility in-equalization payments from one
year to the next. For example, when Ontario’s economy was growing
rapidly relative to other provinces in the late 1990s, standard average
raising-revenue capacity increased, causing equalization entitlements
to increase. Similarly, when the Ontario economy is growing less rap-
idly, revenue-raising capacity gaps between high- and low-income
provinces decreases, which leads to lower equalization payments. In
order to make equalization payments more stable and predictable, the
2004 budget proposed to make payments based on a three-year mov-
ing average. Equalization entitlements for each fiscal year are thus
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made on the basis of average entitlements for the three years preceding
the fiscal year.

In view of the above, it is easy to conclude that the social, political,
and economic model that has prevailed in Canada in the past half-cen-
tury or s0 is undeniably shaken and is probably bound to be substan-
tially transformed. Although this is surely a source of cohcern for a
good number of Canadians, it could also be envisaged as an opportu-
nity to reinvent the country on a new, but possibly more solid, basis.
Such an endeavour might imply sacrificing some sacred cows and
breaking a few taboos, but we should not forget that states are contin-
gent entities, as are their structures and methods of functioning. And
to the extent that the plausibility of a significant, if not radical, trans-
formation of the Canadian federation is acknowledged, then Canadi-
ans should strive to be proactive rather than merely reactive to the
changes to come and the manner in which they may be implemented.

This book on the problems raised by redistribution within the Cana-
dian federation is a report of past conversations. It is also a new con-
versation and an invitation to further discussions. It originated in a
conference, held at the Faculty of Law, University of Toronto, to which
David Boothe, Andrée Lajoie, and Richard Simeon contributed the
principal papers. Most of what appear in this volume as comments on
those papers were presented at the conference. The book is thus par-
tially a record of the conference. Other comments were solicited after-
wards. In that respect, the book is a fuller conversation than ever
occurred in the flesh. The complexity of the problems under consider-
ation could not be satisfactorily addressed through the lens of a single
discipline. One merit of the book’s format — principal papers each fol-
lowed by several comments - is that it facilitates a common discussion
by contributors from various intellectual fields. The interdisciplinary
dialogue is focused by people from different backgrounds speaking to
the same paper. The fields of origin of the contributors to this volume’s
conversation all usefully inform and deepen our reflection on the
dilemmas of solidarity in the Canadian federation.

Part one of this volume addresses the potitics of redistribution, and
opens with Richard Simeon’s paper, ‘Social Justice: Does Federalism

Make a Difference?’ Simeon explores the connection between federal-.

ism and social justice, and notes that this connection has traditionally
been examined from two perspectives, one that focuses on the needs of
individual citizens independent of their place of residence, and the

Introduction 19

other that seeks to protect the freedom of provinces to set their policies
on redistribution. Simeon dispels several myths about the relationship
between federalism and distributive justice, and concludes that this
relationship is, at best, slightly negative. Indeed, he shows that federal-
ism only marginally influences the welfare performance of a state, and
that the commitment to equality instead depends on other cultural,
economic, and political forces. Simeon closes by reflecting on the cur-
rent debate on fiscal imbalance. Observing that neither order of gov-
ernment has constitutional grounds for claiming exclusive jurisdiction
over social citizenship, he argues that it is best to recognize social citi-
zenship as a value that must underpin the programs and policies of all
governments.

Sujit Choudhry explores Simeon’s focus on federalism and social
justice in the context of the recent debate over vertical fiscal imbalance.
He notes that, until recently, the debate over vertical fiscal imbalance
had obscured the fact of horizontal fiscal imbalance — that is, that redis-
tribution occurs on a net basis from the residents of some provinces to
those of others. Choudhry examines whether the conception of Canada
as a sharing community, entailing transfers of wealth between resi-
dents of different provinces, is threatened by emerging political trends.
One threat lies in federal policies that would loosen the conditions
imposed on recipient provinces. The elimination of national standards
could undermine the political motivation of wealthier provinces to
maintain their own commitihent to pan-Canadian retributive policies.
Two trends could accelerate this process. The first one is the ‘cities
agenda,” which seeks recognition on the part of upper governments of
the particular responsibilities and challenges faced by Canada’s urban
centres, Since Canada’s major urban centres have been principally
viewed as places to redistribute from, the question is whether the cit-
ies’ agenda will lead urban Canada to challenge the arrangements of
fiscal federalism. The second trend is the ethno-cultural diversification
of these centres. Choudhry suggests that ethnic immigrants feel little
or no loyalty towards traditional conceptions of Canadian federalism,
and tend.-to be concerned with redistribution in their own urban com-
munities rather than on a pan-Canadian scale.

Alain Noél starts his analysis where Simeon leaves off, with the con-
clusion that federalism is more or less neutral towards redistribution.
Noél extends the logic of Simeon’s position and contends that distribu-
tive justice turns more on politics than on institutions. The key factor
for Noél is “the politics of justice itself, the enduring conflict between
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political and social actors of the left and of the right over the meaning
of equality in a liberal society.” He opines that the most important
changes that have taken place in Canada have concerned the scope and
delivery modes of social programs rather than the commitment to
redistribution itself. He thus argues that little empirical evidence sup-
ports Choudhry’s contention that the cities agenda, coupled with new
Canadians’ disaffection or frustration toward federalism, have eroded
the widespread support the Canadian redistributive model still enjoys.
Moreover, emerging concerns for a greater solidarity of proximity and
- concomitant adherence to a broader, pan-Canadian, solidarity should
not be seen as contradictory. The main factor undermining the status
quo remains the growing vertical fiscal imbalance in the federation,
which ‘undermines the capacity of provincial governments to maintain
and develop the social programs for which they are responsible.” This
fiscal imbalance is first and foremost a power imbalance that is ampli-
fied by the absence of clear and consensual rules governing federal-
provincial transfers.

Part Two is intended to highlight differing perspectives on the use of
the tax system to effect redistribution, from normative questions of dis-
tributive justice to political questions of provincial asymmetry to eco-
nomic questions of optimal equilibrium. By shifting the focus from
federal-provincial transfers to the progressive income tax, this section
highlights the complexity of redistribution and the tensions between
vertical and horizontal equity.

The principal paper for this part is Paul Boothe and Katherine
Boothe’s ‘Personal Income Tax and Redistribution in the Canadian
Federation.” In Boothe and Boothe’s rich analysis of the progressive
income tax (PIT), redistribution lies at the heart of the nexus between
politics and markets in Canada. These authors’ contribution to our
knowledge about the extent and effect of redistribution through the
progressive income tax system is noteworthy in at least two respects.
First, they confirm that progressivity is not always what it seems in
terms of redistributing income: in other words, steeper and steeper
progressivity does not necessarily equal greater redistribution. Second,
they highlight provincial disparities in vertical equity in Canada. Both
observations have important implications for the nature and future of
federalism in Canada.

The comments on this paper address both the arguments advanced
by Boothe and Boothe and the arguments they choose not to advance.
David Duff raises the issue of whether the redistributive effect of the
personal income tax should serve as an instrument for distributive jus-
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tice, and if so, whether this suggests a greater provincial or federal role
in redistribution. Duff concludes that the answer as to how the PIT
should redistribute is certainly not settled, and those who consider the
progressive income tax to be an instrument for distributive justice are
likely to be less sanguine than Boothe and Boothe about the direction
of PIT reform in Canada over the last decade. Duff also discusses how
the dynamics of constitutionalism interact with tax principles in the
sphere of redistribution.

While Duff examines Boothe and Boothe’s analysis on its own terms,
Lorne Sossin challenges their premises from a different perspective.
Sossin emphasizes the political dimension of vertical equity and ques-
tions the desirability of provincial convergence on redistributive strate-
gies. He also questions whether the normative foundation of Canadian
federalism can encompass concerns for equity and asymmetry. Sossin
asserts that because the tax system is either unintelligible or unhinged
from widely accessible norms of fairness and justice, Canadians lack a
political vocabulary with which to make claims about why one degree
of vertical equity is preferable over another. Consequently, arguments
about the desired degree of vertical equity are more likely to be settled
on economic grounds of the kind Boothe and Boothe advance. Sossin con-
cludes that viewing the tax system through a political and not exclusively
an economic lens will allow debates around redistribution to occupy the
prominence thus far reserved for a contested view of ‘tax competitive-
ness.” The search for a defensible and principled optimal degree of
vertical equity, according to Sossin, should reflect a deeply political ques-
tion ~ it is a challenge to the normative foundations of federalism.

Finally, Franqois Vaillancourt highlights.the link between the tax
system and how the federal government spends its tax revenues. He
argues that the federal government, flushed with surpluses, has
abused its spending power and should be reined in by a new distribu-
tion of the progressive income tax field between provinces and the fed-
eral government which, coupled with more generous equalization, will
make provinces responsible for raising the highest possible share of the
monies‘they spend. Vaillancourt contends that the tendency since 2000
to see increases in federal transfers to provinces as the appropriate way
to fund provincial spending, particularly in the health sector, has led
first to the weakening of provincial autonomy in fields of provincial
responsibility (by making it easier for the federal government to
require more or less binding constraints) and second to the weakening
of the interest of provinces in ensuring the proper management of pub-
lic funds. This may be desired by those who believe that the federal
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government should be more present in these areas of public policy, but
Vaillancourt asks whether the proper route to achieve this goal would
not be to modify the constitutional division of powers.

The third part of this volume marks a shift from redistribution
through the raising of revenue to redistribution through federal expen-
ditures. This section revisits long-standing debates surrounding the
constitutionality of federal expenditures in areas of provincial jurisdic-
tion, through the so-called federal spending power. In the principal
paper, entitled ‘The Federal Spending Power and Fiscal Imbalance in
Canada,” Andrée Lajoie argues that the constitutionality of the federal
spending power is tenuous at best. She situates her discussion against
the backdrop of a narrative of constitutional centralization, in which
she argues that the principal culprit is the Supreme Court of Canada
and the legal doctrines of modern federalism. Juxtaposed against this
narrative of centralization, her point is that federalist scholars who
have argued for the constitutionality of the spending power implicitly
derive support for their interpretive project by drawing upon this
larger body of jurisprudence. Lajoie’s response, based on a careful
reading of the case law, is that federal expenditures in areas of provin-
cial jurisdiction are likely unconstitutional. The implication of this
legal conclusion for the debate on vertical fiscal imbalance is as fol-
lows: that since one manifestation of that imbalance are federal expen-
ditures in areas of provincial responsibility, removing the legal basis of
those expenditures can in turn be used to redress fiscal imbalance.

Daniel Weinstock picks up on Lajoie’s disclaimer that she is not
interested in the question of whether conditional federal spending in
areas of provincial jurisdiction complies with normative theories of
federalism. He argues that Lajoie in fact views the federal spending
power as inconsistent with the federal principle. His question is
whether federalism condemns this practice. He argues that the answer
to this question depends on which conception of federalism one holds.
In particular, he suggests that overlapping federalism, which counte-
nances overlapping jarisdiction, is both more normatively attractive
and more receptive to federal expenditures in areas of provincial juris-
diction. By contrast, side-by-side federalism, which argues for mutu-
ally exclusive spheres of jurisdiction, and which is hostile to the federal
spending power, is not as normatively attractive.

Peter Russell also challenges Lajoie’s thesis, but does so on do¢trinal
rather than normative grounds. He questions, in particular, her read-
ing of a Privy Council precedent on the federal spending power, the
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Unemployment Insurance Reference.** He favours a narrow reading of
that case, on the basis that it involved compulsory schemes of con-
tributory social insurance which clearly .invaded provincial juris-
diction over employment contracts, and therefore did not rule upon
non-contributory social insurance. Moreover, he argues that a stronger
constitutional basis for federal social insurance programs would be
Parliament’s power to legislate for the peace, order, and good govern-
ment of Canada, which was construed narrowly in the time of the
Privy Council, but whose interpretation has been broadened by the
modern Supreme Court. Finally, he argues that vertical fiscal imbal-
ance is unavoidable in federations, because of the impossibility of
designing constitutions in advance to align perfectly revenue-raising
capacities with new areas of federal expenditure.

Rejecting Manichean approaches to the federal spending power,
Jean-Francois Gaudreault-DesBiens also challenges Lajoie on the con-
stitutionality of this power, but does so in a more nuanced fashion. He
argues that this issue must be examined through the lens of a norma-
tive legal theory of federalism, with the following components: inter-
provincial and federal-provincial loyalty; the relative autonomy and
equality of federal actors vis-a-vis each other; solidarity between par-
ties to the federal pact; and federative arbitration to resolve disputes
over the division of powers and intergovernmental relations in the
courts. His argument is that conditional federal spending in areas of
provincial jurisdiction is som@times constitutional because it is man-
dated by the principle of federal solidarity. Direct grants to private par-
ties provide an example of such a constitutional use of the spending
power. However, given the impact that it may have on provincial
autonomy, he suggests the adoption of the following conflict rule:
when an order of government spends, through direct grants to private
parties, in a field that is constitutionally allocated to the other, that
spending should be constitutionally allowed so long as it does not sub-
stantially undermine a policy or program promulgated by the order of
government which does possess primary constitutional jurisdiction
over the matter, or conflicts with its purpose.

Federalism and redistribution represent the two dominant narratives
of the Canadian polity and yet the relationship between these two
ideas remains largely unexplored. Together, the three parts which
make up this volume attempt to both broaden and deepen the debate
over redistribution in the Canadian federation. The principal papers
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and comments address this debate through different disciplinary
prisms but with a shared conviction that Canada’s future will be deter-
mined by how the dilemmas of solidarity are resolved.
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