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Introduction: Referral Incentives and the Law

The regulation of private health care has become a central issue in
Canadian health policy. The specific issue that has attracted the most
attention is whether physicians and patients may opt out of the single
payer system for physician services and set up a parallel private
system. Although the prohibition of opting out is not a condition for
federal-provincial transfer payments under the Canada Health Act,' a
recent paper notes that all provinces have enacted prohibitions and
disincentives to curtail opting out by physicians and patients.? In
addition, the Supreme Court of Canada has recently found uncon-
stitutional under the Canadian Charter of Rights and Freedoms® the pro-
hibition on private health insurance in circumstances under which
individuals cannot access care within a reasonable time frame within
the public system.*

By contrast, there has been relatively little discussion of the regula-
tion of independent health facilities (IHFs), even though they are, for
the most part, privately owned, for-profit entities, and are assuming
increasing prominence in the landscape of health care institutions. IHFs
provide a range of diagnostic and therapeutic services, such as physio-
therapy and laboratory testing. IHFs provide services on a fee-for-
service basis to individuals, who may pay out of pocket or may have
coverage from private health insurance companies or provincial health
insurance plans. Because of the multiple sources of payment, IHFs,
unlike many other health care providers, operate simultaneously within
the public and private health care systems. There may be as many as
1,000 IHFs in Ontario alone.’
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As with other health care facilities, IHFs depend on physician refer-
rals for patients. Because IHFs bill on a fee-for-service basis, physician
referrals ultimately determine revenues and profitability. This raises
two important issues for public policy. First, as experience in the United
States has shown, institutional providers such as hospitals and IHFs
have often compensated physicians for patient referrals. If physicians
are compensated for making referrals, they may be placed in a financial
conflict of interest, because referral incentives may overwhelm their
clinical judgment. This may threaten cost-containment efforts and qual-
ity of care, as patients may receive unnecessary testing and treatment or
as patients are referred to a provider who is not necessarily selected on
the basis of the quality of care that he or she provide. Moreover, induc-
ing a larger volume of referrals to particular providers may compro-
mise access for those patients who actually need it, particularly in areas
with limited physician and other resource availability. Second, experi-
ence in the United States has also shown that similar incentives can
exist when physicians refer to IHFs in which they have an investment
interest, giving rise to similar problems. Indeed, both kickbacks and
self-referral were regarded as serious enough to prompt federal reg-
ulatory intervention in the United States.® Despite the worrisome
American evidence and the spread of IHFs in Canada, kickbacks and
self-referral were not mentioned either by the report of the Senate
Standing Committee on Social Affairs, Science and Technology (Kirby
Report)’ or by the final report of the Royal Commission on the Future of
Health Care in Canada (Romanow Report).8 Moreover, the topic has
generated limited scholarly commentary in Canada.’

The potential for both kickbacks and self-referral to give rise to finan-
cial conflicts of interest raises the question of what the existing regula-
tory framework is, if any. To be sure, financial conflicts of interest that
involve physicians are regulated by the common law.! But in this
chapter, we review provincial laws and regulations to determine whether
they adequately protect patients against conflicts of interest arising
from referral incentives. These rules take the form of rules of profes-
sional conduct for physicians. Our conclusion is mixed; in some re-
spects these rules adequately protect patients, but in others they do not.

This lack of adequate regulation of referral incentives is of concern as
provincial governments increasingly look to IHFs as a means to achieve
greater efficiencies in delivering publicly insured health care services
and to create the incentives for greater private capital investment in the
health care infrastructure. Moreover, physician investment in IHFs is
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likely to grow as well. Physician investment may be motivated by a
mixture of objectives, such as enhancing access to care, increasing phy-
sician income by circumventing billing caps and other limits on physi-
cian revenues, and providing better control over quality. The growth of
alternate payment mechanisms that cover the range of currently in-
sured services may also encourage physicians to seek other revenue
streams. In short, IHFs are likely to become a more important part of the
landscape of health care institutions, underlining the need for adequate
regulation. Following our review of existing regulation, in this chapter
we propose regulatory models to be implemented before the further
proliferation of IHFs. Indeed, given that conflict of interest guidelines
are currently under review in Ontario,!! this is an opportune time to
explore the issue across Canada.

Defining Kickbacks and Self-Referral

An IHF and a referring physician may have two kinds of financial
relationships. The first is a kickback, whereby a physician receives finan-
cial compensation for referring patients to a particular IHF for health-
related services. In many markets, client referrals are compensated
since they are of economic value to the party receiving the referral.
Accordingly, we should not be surprised to see similar forms of com-
pensation emerge in markets for health care, as has happened for many
years in the United States.

Compensation can flow from IHFs to referring physicians or from
specialists to primary care physicians, where the payment of kickbacks
is often referred to as fee-splitting. Moreover, compensation can take
many forms. In some cases, it may consist of a simple cash payment for
each patient referred, or a percentage of the billings resulting from the
referred patient. Complicated arrangements may consist of more
favourable terms for office space, leases for medical equipment, or
business loans, if the referring physician is a tenant or landlord, an
equipment lessee or lessor, or a borrower or lender.

In many markets, compensation for referrals is unobjectionable. How-
ever, in health care this is ethically problematic because it creates a
potential conflict of interest between physicians’ financial self-interest
and their duty to advise patients solely on the basis the patients” health
needs. That is, the best interests of patients, not the financial interests of
physicians, should guide decisions to refer. If the opposite is true,
physicians may make unnecessary referrals, which could mean that
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patients will be subjected to medically unnecessary care. Moreover,
even if a referral is necessary, a kickback could lead physicians to direct
referrals to particular providers for reasons other than the quality or
accessibility of care. Finally, the incentives to increase referral volume
and to direct referral stream to particular providers may create in-
efficiencies, increase waiting times, decrease access, and potentially
increase costs.

Similar considerations of cost and quality arise in cases of self-referral,
where the IHFs to which physicians refer their patients are partly or
completely owned by those physicians, or in which referring physicians
hold some other kind of investment interest. Physicians benefit from
self-referral not by receiving kickbacks, but through the revenues gen-
erated by the IHFE. Self-referral has generated more controversy in the
medical community than have kickbacks.!? Some physicians have ar-
gued that physician-owned IHFs are merely extensions of physician
practices, even if they are situated in a different location and even if the
referring physicians do not personally provide services at those facili-
ties themselves. For this reason, self-referral is fundamentally different
from referral to other providers. Defenders of self-referral have also
argued that ownership by referring physicians does not represent a
financial conflict of interest because it is a warrant of quality. Indeed,
because of their expertise, physicians are more likely to apprehend the
need for new IHFs and to design innovative ways for delivering high
quality care. In addition, physician-owners, because of their ethical
obligation to promote patient well-being, would be less profit-oriented
than non-physician owners; this would provide a guarantee of the
quality of care that patients receive. These physicians might even be
able to provide better continuity of care by referring to their own
facilities. Therefore, far from jeopardizing the quality of care, some
would argue that self-referrals further patient well-being and that re-
stricting self-referrals hurts patients.!3

The Relevance of the American Experience for Canada

In deciding how to address these concerns, Canadian regulators have
much to learn from the experience of the United States. American
lawmakers have taken it to be self-evident that kickbacks negatively
affect quality and costs by altering physician behaviour. By contrast,
probably driven by the ethical controversy over self-referral, a large
body of empirical literature has attempted to assess the effects on
quality and cost, if any, of physician self-referral to IHFs.
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Taken as a whole, this research suggests that self-referral increases
referral volume and health care costs. Mitchell and Scott!* studied the
effects of physician ownership of physical therapy and rehabilitation
facilities in Florida. They found that patients who received care in
facilities jointly owned by physicians (joint-venture clinics) had 40 per
cent more visits per year on average than patients treated in non—joint-
venture centres. In addition, gross and net revenues per patient were 30
to 40 per cent higher in joint-venture facilities and their percentage
mark-up (that is, net profit before taxes expressed as a percentage of
total operating expenses) was almost two times higher (44.8 per cent
versus 23 per cent). Similar results were found by Hillman et al., who
compared the use of radiological tests (including chest x-ray, spine x-
ray, and ultrasound) by physicians who had imaging equipment in
their offices (self-referring physicians) with physicians who always
referred their patients to radiologists for testing (radiologist-referring
physicians). They found that self-referring physicians were 4 to 4.5
times more likely to obtain radiological investigations than radiologist-
referring physicians, and they charged significantly more for tests of the
same complexity.'®

The impact of self-referrals on health care quality is less clear. Over-
all, although the evidence is limited, it would appear that facilities
jointly owned by physicians provide care that is, at best, of equivalent
quality to that provided by other facilities. Mitchell and Scott’s study
found that joint-venture physiotherapy facilities employ proportion-
ately fewer licensed therapists, and these licensed individuals spend
about 60 per cent less time per patient per visit treating patients than do
licensed therapists in non—joint-venture facilities.!® Similarly, a study of
radiation therapy clinics demonstrated that radiation therapists, who
are the principal personnel involved in quality control for patients
undergoing radiation therapy other than physicians, spent 18 per cent
less time per patient in joint-venture clinics.” While these results sug-
gest that the use of unlicensed physiotherapists or less frequent use of
radiation therapists is a marker of poor quality in joint-venture facili-
ties, empirically it is unclear whether these factors have any appreciable
consequences for more concrete patient outcomes such as satisfaction,
morbidity, or mortality. In contrast, it is possible that the joint-venture
physiotherapy clinics that schedule frequent patient visits, or the physi-
cians with diagnostic equipment in their own offices who order tests
more readily, may be doing so appropriately and therefore may be
benefiting patients. This seems unlikely; nevertheless, there is an ab-
sence of evidence to support or refute these assertions.
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These findings raise interesting questions for Richard Saver’s posi-
tion (chapter 12, this volume) in which he advocates physician
gainsharing. Saver argues that financial incentives analogous to those
created by kickbacks and self-referral relationships may allow for the
achievement of efficiencies in health care delivery that may not jeopar-
dize quality and that may, in fact, enhance it. In support, he cites the
experience of the Medicare Participating Heart Bypass Center Demon-
stration Project in the United States. The data on self-referral demon-
strate, however, that physician investment interests are likely to increase
costs. The question for Saver is whether it is possible to design a regula-
tory regime that avoids or minimizes these difficulties while harnessing
their potential benefits.

The substantial differences in the financing and organization of the
American and Canadian health care systems counsel caution in draw-
ing lessons from the United States, both with respect to observed
behaviours of providers and of patients. However, the need for caution
should not prevent Canadian regulators from identifying particular
aspects of the American health care system that seem to map onto
existing or emerging features of the Canadian health care system. In the
United States, referrals to IHFs generated a set of financial arrange-
ments (kickbacks and self-referrals) prompted a set of provider
behaviours that have been regarded as inappropriate. As similar struc-
tural features emerge in the Canadian health care system, we should be
concerned that they may create similar behaviours in Canada. Given
the potential for kickbacks and self-referral to generate inappropriate
physician behaviour in Canada, it is important to assess the adequacy
of the current regulatory framework.

Legal Rules on Kickbacks and Self-Referral
General

In Canada, kickbacks'® and self-referrals'® are regulated by the rules of
professional misconduct. These rules are generally found in by-laws
and regulations promulgated pursuant to provincial laws governing
the practice of medicine. Some of these rules have been enacted by
provincial governments; in other cases, they have been generated by
provincial medical licensing authorities themselves. In one province
(British Columbia), the rule regarding self-referral is located in a stat-
ute. It is worth noting that provincial laws governing the structure and
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financing of health insurance programs do not regulate referral incen-
tives. By comparison, in the United States, kickbacks and self-referral
are located in portions of the United States Code governing Medicare
Medicaid, and other federal health insurance programs.?

The regulation of kickbacks and self-referral through rules governing
professional misconduct has two important consequences. First, the
responsibility for enforcing these rules falls to provincial medical li-
censing authorities and, therefore, provincial ministries of health are
not involved in enforcement. That fact that provincial medical licensing
authorities have traditionally been the line departments for enforce-
ment may reflect how kickbacks and self-referral in Canada have his-
torically been conceptualized as raising concerns regarding the quality
of care and professional ethics as opposed to health system design and
financing. By contrast, in the United States, both the Department of
Health and Human Services and the Department of Justice are vested
with primary responsibility for the enforcement of federal laws on
kickbacks and self-referral, clearly reflecting concerns over cost. There-
fore, in Canada, lack of regulation of kickbacks and self-referral by
provincial ministries of health may be a case where the legal and
institutional framework for regulation has not kept pace with the unin-
tended evolution of the health care system (for example, the prolifera-
tion of IHFs) or its intended evolution (for example, an integrated
health system that try to align incentives across providers).

The role of provincial medical licensing authorities as the bodies
responsible for enforcement of the rules around kickbacks and self-
referrals may also reflect an historical situation where there were rela-
tively few incentives for physicians to engage in self-referral and
relatively few pressures or incentives for the development of IHFs.
Consequently, the licensing authorities have relatively little experience
in detecting and determining conflicts of interest in relationship to
kickbacks and self-referrals. This lack of experience raises questions
about the capacity of provincial licensing authorities to effectively in-
vestigate and police these situations. Further, as the number of IHFs
grows and the potential opportunities for conflicts of interest also grow,
provincial licensing authorities may have insufficient resources to po-
lice these conflicts of interest. Finally, provincial medical licensing au-
thorities may encounter practical difficulties in regulating referrals
across provincial and international borders. For example, physicians
could refer patients to IHFs in another province in which they have a
financial interest.
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A second and related point is that the sanctions that can be imposed
by provincial medical licensing authorities are severe but limited in
scope. For example, if it finds that a physician has committed an act of
professional misconduct, the College of Physicians and Surgeons of
Ontario (CPSO) may reprimand the physician; revoke or suspend the
physician’s licence to practice; or attach terms, conditions, and limita-
tions to the physician’s certificate of registration. The CPSO has a lim-
ited power to impose fines (up to $35,000). By contrast, in the United
States, violation of the anti-kickback provisions of the federal Social
Security Act is a criminal offence, punishable by a fine of up to $25,000
and/or imprisonment of up to five years.?! Physicians who violate the
federal Stark Laws (which prohibit physician self-referral for Medicare
and Medicaid patients) may be denied payment for insured services
and may be required to refund payments already made.??> Moreover,
physicians who violate the anti-kickback statute and the Stark Laws
may face heavy fines for each individual violation (for example, each
self-referral that contravenes the Stark Laws) or exclusion from federal
health care programs.?> The CPSO lacks these powers.

Kickbacks

Table 11.1 summarizes the rules of physician professional misconduct
governing kickbacks. Eight provinces (Alberta, British Columbia,
Manitoba, New Brunswick, Newfoundland, Ontario, Quebec, and Sas-
katchewan) explicitly regulate kickbacks. The remaining two provinces
(Nova Scotia and Prince Edward Island) do not explicitly prohibit
kickbacks, although it is legally possible that the general prohibition on
professional misconduct in those provinces could be interpreted to
prohibit kickbacks. Furthermore, although the College of Physicians
and Surgeons Nova Scotia has issued non-binding guidelines, these do
not have legal force.

Anti-kickback provisions vary somewhat in the scope of the conduct
they regulate. All eight provinces that regulate kickbacks regulate the
receipt of compensation by physicians for referrals. Seven of these prov-
inces categorically prohibit receiving any kickback. For example, Ontario
prohibits ‘receiving fees from any person to whom a member has re-
ferred a patient or requesting or accepting a rebate or commission for
the referral of a patient.” >

The Alberta provision is similar, but in addition to prohibiting the
receipt of kickbacks, it also prohibits the solicitation of kickbacks: ‘A
registered practitioner shall not seek or accept any payment or benefit,



Legal Regulation of Referral Incentives 269

Table 11.1 Rules of Professional Misconduct and Physician Kickbacks
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Island
Quebec? X X X X X X X X X
Saskatchewan X X X X X X X X X X

Sources: CPSA By-laws, ss. 48 and 51.1; B.C. Medical Practitioners Act; CPSM By-
Law 1, CPSM ‘General Ethical Statement 124’; Regulation 9, Nfld. Medical Board
Regulations (MBR); Nfld. s. 35; MBR, ss. 16 and 17; Ontario Professional Misconduct
Regulation, s. 11; Ontario General Regulation: Medicine Act, ss. 15 and 16; and Quebec
Code of Ethics of Physicians, ss. 73 and 79. (Full references in note 18 of the text.)
a8These exceptions allow for rental agreements at market value between physicians and
parties (i.e., physicians, IHFs, pharmacies, medical device suppliers) to whom those
physicians may make referrals.

b Manitoba, Ontario, and Saskatchewan each have two provisions governing kickbacks.
One provision prohibits kickbacks in general language whereas the second provision is
also a wide-ranging provision, but has more specific rules. See text for more discussion.
¢Nova Scotia has issued guidelines that are not legally binding and are therefore not
included in this table.

dQuebec has two provisions governing kickbacks. One prohibits the receipt of kick-
backs, but only if the kickback ‘would jeopardize ... [the] professional independence’ of
a physician (no further definition of the amount or nature of such a kickback is pro-
vided). The other provision permits the physician to receive royalties for prescribing
‘products having a benefit to health,’ if those royalties are disclosed to patients. See text
for more discussion.
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directly or indirectly, for any service rendered to a patient by any other
practitioner or person.’?®

Quebec’s provision, by contrast, only prohibits physicians from re-
ceiving ‘any commission, rebate or material benefit that would jeopar-
dize ... [the] professional independence’ of a physician.?® Unfortunately,
the Quebec provision does not provide any guidance on what kickbacks
would impair a physician’s professional independence.

Rules in only five provinces (Alberta, New Brunswick, Ontario, Que-
bec, and Saskatchewan) expressly prohibit physicians from paying kick-
backs for referrals to other individuals, including other physicians. For
example, the Saskatchewan provision makes ‘[s]haring fees with any
person who has referred a patient’” professional misconduct. By impli-
cation, in the remaining five provinces (British Columbia, Manitoba,
Newfoundland, Nova Scotia, and Prince Edward Island), it is not pro-
fessional misconduct for physicians to compensate persons for referrals
or to offer compensation for referrals. The caveat here is that referring
physicians would be prohibited from receiving such fees in three of
these five provinces (British Columbia, and Manitoba, Newfoundland),
providing for some kind of regulation.

Provincial rules vary with respect to the detail in which they specify
the entity that pays the kickback to the physician for a patient referral.
The rules of six provinces (Alberta, Manitoba, New Brunswick, Ontario,
Quebec, and Saskatchewan) do not specify the entity that pays kick-
backs. For example, the Manitoba provision states that physicians must
‘not enter any agreement where a reward, direct or indirect, is associ-
ated with the volume of your work, your referrals, your orders, or your
fees.?8

These rules are broad enough to cover not only kickbacks paid by
physicians, but also kickbacks paid by other health professionals who
receive patient referrals from physicians such as physiotherapists. More-
over, they are broad enough to capture payments made by corpora-
tions, such as IHFs and pharmaceutical companies, as well as by
individuals associated with those corporations (for example, directors,
shareholders, and marketing representatives). Note, though, that these
rules do not and cannot prohibit the making of such payments by non-
physicians, because they are found in rules of physician professional
misconduct. The rules of four provinces (British Columbia, Ontario,
Newfoundland, and Saskatchewan) specifically refer to the payments
of kickbacks by suppliers of pharmaceuticals and suppliers of medical
goods and services, both of which benefit from referral streams. British
Columbia’s provision, for example, states: ‘A member of the college
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must not take or receive remuneration by way of commission, discount,
refund or otherwise from a person who fills a prescription issued by the
member or who makes or supplies appliances.’?

Since British Columbia does not have a provision identifying other
persons as potential payors of kickbacks, it appears not to constitute
professional misconduct in that province for physicians both to pay and
to receive kickbacks for patient referrals (that is, to participate in fee-
splitting). It also appears not to constitute professional misconduct for
physicians to receive kickbacks from IHFs that do not supply appliances.

Four provinces (Manitoba, Newfoundland, Ontario, and Saskatche-
wan) have enacted identically worded exceptions to the prohibition on
kickbacks, which allow for rental agreements between physicians and
parties (for example, other physicians, IHFs, pharmacies, suppliers of
medical devices) to whom those physicians may make patient referrals.
The danger of rental arrangements is that they may be structured to
disguise kickbacks, for example, by setting leases at below-market rates
(where referring physicians are tenants) or above-market rates (where
referring physicians are landlords), or by tying rental rates to the vol-
ume of patient referrals. Accordingly, in these four provinces, rental
arrangements are permissible only if rent is set at market rates and
contains no volume incentive for referrals.

Finally, Quebec permits physicians to receive royalties for prescribing
‘products having a benefit to health,” if those royalties are disclosed to
patients.®® This provision is broad enough to cover pharmaceuticals
and medical devices and could contradict Quebec’s more general pro-
vision on kickbacks. Furthermore, it does not indicate on its face how it
interacts with the general provision.

Physician Self-Referral

Table 11.2 summarizes rules of physician professional misconduct on
self-referral. Seven provinces (Alberta, British Columbia, Manitoba,
New Brunswick, Ontario, Quebec, and Saskatchewan) regulate self-
referral to IHFs. Self-referral to health facilities is not expressly regu-
lated in the remaining three provinces (Newfoundland, Nova Scotia,
and Prince Edward Island), meaning that self-referral by physicians to
facilities in which they or their family members have an investment
interest does not constitute professional misconduct. However, there is
considerably more variation in the regulation of self-referral than in the
regulation of kickbacks.

The paradigmatic case of self-referral by physicians entails referrals
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Table 11.2 Rules of Professional Misconduct and Physician Self-Referral
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Sources: SCPS By-laws, ss. 51(1)(f)(i) and 51(2)(n); CPSM By-laws, ss. 47 and 49;
B.C. Medical and Health Care Services Regulation, ss. 38-40; B.C. Medicare Protection
Act, s. 35(1); CPSM By-Law 1, s. 55; CPSM ‘General Ethical Statement 124’; Regula-
tion 9, Nfld. s. 36; Ontario General Regulation: Medicine Act; Quebec Code of Ethics of
Physicians, s. 77; and SCPS By-laws, s. 51(1)(f)(v) (diagnostic facilities). (Full refer-
ences in notes 18 and 19 of the text.)

aDefined as a spouse, child, or parent.

b The terms of investment cannot include a requirement that referrals be made or any
volume incentive for referrals. Manitoba additionally requires that the investment be
offered at fair market value, presumably to preclude the masking of volume incentives.
¢ These exceptions require prior approval by a regulatory authority in order to apply.

d Self-referral is permitted if it is medically necessary.

¢ Alberta has two provisions. One prohibits self-referral except in cases of ‘demon-
strable objective medical benefit.” The other prohibits self-referral to IHFs except in
cases of community need or where the practitioner provides care directly.

fManitoba has two provisions. One requires physicians to ‘avoid inappropriate personal
benefit’ in self-referral, which may prohibit certain kinds of self-referrals. The other
requires disclosure of a financial interest.

9 Refers to ‘indirect ownership’ interests, which probably encompass familial investment
interests (at least by an immediate family member).

h Ontario does not require disclosure if the physician does not have a controlling
interest.
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by physicians to facilities in which they hold a personal investment
interest. Not surprisingly, all seven provinces that regulate self-referral
to health facilities regulate physicians’ investment interests. Since it
would be easy to circumvent such rules by putting an investment
interest in the name of a family member, three provinces (British Co-
lumbia, Ontario, and Saskatchewan) also regulate referrals to health
facilities in which family have an ownership interest. In table 11.2, we
define ‘immediate family” as including a spouse, child, or parent and
‘extended family” as including other family members.

These three provinces include both immediate and extended family
within the scope of rules on self-referral. The definition of family in
Saskatchewan’s provision is representative: ‘member of the physician’s
family’ means anyone connected with her or him by blood relationship,
marriage, or adoption. Here (1) connected by blood relationship means
that one is the child or other descendent of the other or one the brother
or sister of the other; (2) connected by marriage means that one is
married to the other or to a person who is connected by blood relation-
ship to the other; and (3) connected by adoption means that one has
been adopted, either legally or in fact, as the child of the other or as the
child or a person who is connected by blood relationship (otherwise
than as a brother or sister) to the other.3!

In addition, one of Manitoba’s rules refers to ‘indirect ownership’
interests, which we interpret to encompass the investment interests of
immediate family members. The remaining six provinces — the three
with no regulations on self-referral at all (Newfoundland, Nova Scotia,
and Prince Edward Island) and the three that limit the regulation of
self-referrals to IHFs in which physicians are investors (Alberta, New
Brunswick, and Quebec) — do not expressly prohibit physicians from
referring patients to facilities owned by their family members.

Provinces regulate self-referral differently. Four provinces (Alberta,
British Columbia, New Brunswick, and Saskatchewan) outright pro-
hibit physician self-referral. This is the regulatory model in the United
States under federal law.?> By contrast, the remaining three provinces
that regulate self-referral (Manitoba, Ontario, and Quebec) simply re-
quire that referring physicians disclose investment interests to patients.
Quebec’s provision is an illustrative example:* ‘A physician must in-
form the patient of the fact that he has interests in the enterprise provid-
ing the diagnostic or therapeutic services he prescribes for him.’

Some provinces that regulate self-referral provide for exceptions.
Alberta and British Columbia, which both presumptively prohibit self-
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referral, have a community need exception — that is, they permit self-
referral in cases where an IHF that does not raise conflict of interest
concerns is unavailable. This exception may be important in rural areas.
Both provinces require prior approval by a regulatory authority for the
community need exception to apply — in British Columbia this is
the Medical Services Commission and in Alberta it is the Council of
the College of Physicians and Surgeons of Alberta. Paradoxically,
Alberta has another provision that permits self-referral in cases of
‘demonstrable objective medical benefit,” which is difficult to reconcile
with the strictly prohibitive nature of Alberta’s other provision on self-
referral3* Saskatchewan also permits self-referral in cases of medical
necessity as an exception to the general rule of prohibition.’> Ontario,
which permits self-referral with disclosure, does not require disclosure in
cases where the physician and family members do not have a controlling
interest in the IHF: ‘[T]he facility is owned by a corporation the shares of
which are publicly traded through a stock exchange and the corporation
is not wholly, substantially or actually owned or controlled by the
member, a member of his or her family or a combination of them.”3¢

Finally, Alberta and Manitoba regulate the terms of physicians” in-
vestment interests in IHFs, regardless of whether a physician engages
in self-referral or not. Both provinces prohibit physician investment in
IHFs from including a requirement that patient referrals be made to the
IHF or volume incentives for patient referrals. Manitoba additionally
requires that the investment be offered at fair market value, presum-
ably to preclude the masking of volume incentives. By implication,
Ontario and Quebec, which allow self-referral with disclosure to pa-
tients, permit such terms to be included in the terms of investment, as
do the three provinces (Newfoundland, Nova Scotia, and Prince Ed-
ward Island) where self-referral is not regulated.

Discussion and Policy Recommendations

Although some provinces have rules of professional misconduct gov-
erning kickbacks and self-referrals, these rules are often inadequate. As
we argue below, there are several areas in which provincial rules could
be improved. In particular, we suggest that self-referrals should be
more tightly regulated, although they may be unavoidable in limited
circumstances. Given that conflict-of-interest guidelines are currently
under review in Ontario, such proposals are timely. More generally, we
recommend that provinces without legally binding rules enact such
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provisions, as opposed to relying on non-binding guidelines issued by
provincial medical licensing authorities.

Lead Enforcement Institution

The approach in the United States to regulating kickbacks and self-
referrals has been much more aggressive than that in Canada. In part,
this aggressive approach may be a response to the presence of greater
incentives for potential conflicts of interest in the United States, which
in turn may be a result of the more entrepreneurial and market-driven
approach to organizing and financing health care in that jurisdiction.
However, contrasting the divergent regulatory approaches in the United
States and in Canada identifies several weaknesses in the ability to
police conflicts of interest in Canada under current arrangements. For
example, provincial medical licensing authorities have limitations as
the lead enforcement agency for referral incentives, including their
limited experience and resources to deal with a potentially growing
problem; their lack of power to administer strong disincentives such as
exclusion from provincial health insurance programs; and their depen-
dence on patient complaints to enforce rules of professional miscon-
duct, which is problematic because kickbacks and self-referral are largely
invisible to patients. In addition, issues of health care financing and
system design fall outside the mandate of provincial medical licensing
authorities, which more narrowly focus on professional misconduct.
For these reasons, we suggest that the lead regulatory institution should
be shifted from medical licensing authorities to provincial ministries of
health.

Such a shift in responsibilities should strengthen the hand of provin-
cial governments to combat kickbacks and self-referral. However, pro-
vincial medical licensing authorities should be involved in enforcement,
because despite the limitations of self-regulation, patient complaints
are a potentially useful source of information on kickbacks and self-
referrals, and because provincial medical licensing authorities can
revoke, suspend, or otherwise attach conditions to the licences of physi-
cians. Thus, under our proposed arrangements, provincial licensing
authorities would refer potential cases of kickbacks and self-referral to
the ministries of health for investigation, and provincial ministries of
health would refer cases where individuals have been found to be
engaged in these practices for professional misconduct proceedings.
Finally, it should be noted that shifting responsibility to provincial
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ministries of health does not eliminate the potential problems associ-
ated with cross-border instances of conflict of interest. Resolution of
these problems will require interprovincial cooperation.

Kickbacks: Recommendations

Although eight provinces prohibit physicians from receiving kickbacks,
only five prohibit physicians from paying or offering to pay kick-
backs. But as a matter of professional misconduct, the payment of
kickbacks represents as much of a conflict of interest as does the receipt
of kickbacks, because these payments seek to induce referrals regardless
of patient health status. Moreover, the growing role of non-physician
health professionals (for example, physiotherapists) who may refer
patients to physicians strengthens the case for prohibiting the payment
of kickbacks by physicians. We recommend that all provinces prohibit
physicians from paying or receiving kickbacks, not only to physicians,
but to any other person. We also recommend that all provinces desig-
nate offering to pay kickbacks as professional misconduct.

Self-Referral to Independent Health Facilities: Recommendations

Three provinces do not expressly regulate self-referral to IHFs at all.
Furthermore, six provinces permit self-referrals by physicians to IHFs
owned by members of their immediate family. Given the cost and
quality concerns raised by self-referral, and the ease of circumventing
restrictions on self-referral through placing investments in the names of
immediate family, provincial rules should be amended as necessary,
both to regulate self-referral and to include referral to IHFs in which
immediate and extended family members are investors within the ambit
of regulation.

Three provinces that regulate self-referral to IHFs merely require
referring physicians to disclose their investment interest to patients. In
our view, disclosure may effectively police financial conflict-of-interest
in cases where disclosure is made to someone with the requisite exper-
tise to make an independent judgment. For example, disclosure works
well in the context of medical research, where the audience consists of
other physicians. But disclosure in clinical contexts to relatively inex-
pert patients does not work very well, particularly when those patients
require treatment. Patients may also misinterpret disclosure, not as a
warning to take care, but rather as a warranty of an [HF’s quality.?’
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Finally, patients may not wish to refuse the referral in order not to strain
the physician-patient relationship.

We recommend that self-referral be prohibited. However, there should
be a community-need exception, as is currently in force in Alberta and
British Columbia, in situations where self-referral is unavoidable. Prior
approval by a regulatory authority is a necessary safeguard for ensur-
ing that this exception is not abused, perhaps through techniques simi-
lar to those employed to define underserviced areas. A ban on self-referral
would still permit physician investment in IHFs. Finally, a ban on self-
referral, even with a community-need exception, would require recon-
sideration if governments encourage physicians to integrate financially
with IHFs or hospitals (for example, through risk-adjusted capitation).
The goal of financial integration is to align provider incentives and
encourage providers to offer care as cost-effectively as possible. How-
ever, financial integration between physicians and IHFs would make
self-referral difficult to avoid. In the United States, as a result of the
tension between restrictions on self-referral and the financial integra-
tion of providers, a number of important exceptions have been created
to the federal ban on self-referral.®® Provincial governments would
need to create similar exceptions in Canada.

If self-referral is permitted, the terms of physician investment must
not create the incentive to either make referrals or to inflate the volume
of referrals. Only two provinces impose such restrictions. When added
to the four provinces where self-referral by physicians is prohibited,
this means that at present these investment terms do not attract profes-
sional sanction in four provinces, where they should.

Conclusion

Physicians play a key role in Canada as gatekeepers to the health care
system. Although some exceptions exist, patients are generally unable,
without a doctor’s prescription or referral, to access specialists, hospi-
tals, x-rays, other diagnostic tests, and drugs. Patients, in general, rely
on physicians not only to identify their health needs but also on what
services they require to meet that need. Thus, the role of physicians in
setting the boundaries of publicly funded Medicare — who gets what
services and when — is critical. Unregulated kickbacks and self-referrals
can potentially result in physicians sending patients for more tests and
treatments than required by the standard of care.

Although provinces have enacted rules of professional misconduct
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on kickbacks and physician self-referral, the current regulatory frame-
work is inadequate. As independent health facilities proliferate further,
provincial governments should review current rules to ‘get in front” of
the important regulatory challenges that IHFs pose to cost and quality
of patient care. As a number of policy advocates suggest changes to the
way that health care is financed, it will be important to keep in mind
how these changes affect the providers of care and their ability to
organize themselves to oversee provision. A recent report, for example,
recommends that governments move from annual, global budgets for
hospitals to service-based funding, in part to stimulate the creation of
‘specialized, stand-alone facilities.”*® It will be critical to consider the
consequences of such reform in smaller communities where there may
be few physicians capable of integrating with other providers of care
and, thus, avoiding self-referrals in such situations may be especially
difficult.

NOTES

This is a revised and expanded version of Choudhry et al., “‘Unregulated
Private Markets for Health Care in Canada? Rules of Professional Miscon-
duct, Physician Kickbacks and Physician Self-Referral’ (2004) 170 Can. Med.
Assoc. J. 115.

1 R.S.C. 1985, c. C-6.

2 Colleen M. Flood and Tom Archibald, ‘“The Illegality of Private Health
Care in Canada’ (2001) 164 Can. Med. Assoc. J. 825.

3 Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(UK., 1982, c. 11.

4 Chaoulli v. Québec (Attorney General), [2005] S.C.C. 35. See also Patrick J.
Monahan and Stanley H. Hartt, “The Charter and Health Care: Guarantee-
ing Timely Access to Health Care for Canadians,” C.D. Howe Institute
Commentary 164 (May 2002), http://www.cdhowe.org (accessed 27 March
2004) and Colleen M. Flood, Kent Roach, and Lorne Sossin, eds., Access to
Care, Access to Justice: The Legal Debate on Private Health Insurance (Toronto:
University of Toronto Press, 2005).

5 Joan N. Gilmour, ‘Regulation of Free-Standing Health Facilities: An Entrée
for Privatization and For-Profit in Health Care’ (2003) 11 Health L. J. 131.

6 Social Security Act, 42 U.S.C. s. 1320a-7b (1998); Ethics in Patient Referral Act,
42 U.S.C. s. 1395 (1998).



Legal Regulation of Referral Incentives 279

7 Canada, The Health of Canadians — The Federal Role: Current Trends and Future
Challenges, vol. 2 (Ottawa: Standing Senate Committee on Social Affairs,
Science and Technology, 2002) [Kirby Report].

8 Canada, Building on Values: The Future of Health Care in Canada (Saskatoon:
Commission on the Future of Health Care in Canada, 2002) (Chair: Roy
Romanow) [Romanow Report].

9 Moe Litman, ‘Fiduciary Law and For-Profit and Non-For-Profit Health
Care,” in Timothy A. Caulfield, ed., Health Care Reform and the Law in
Canada (Edmonton: University of Alberta Press, 2002) 85.

10 Moe Litman, ‘Self-referral and Kickbacks: Fiduciary Law and the Regula-
tion of “Trafficking in Patients”” (2004) 170 Can. Med. Assoc. J. 1119.

11 College of Physicians and Surgeons of Ontario (CPSO) Policies, http://
www.cpso.on.ca/Policies/policy.htm (accessed 25 November 2005).

12 Elizabeth H. Morreim, ‘Conflicts of Interest: Profits and Problems in
Physician Referrals’ (1989) 262 J. Am. Med. Assoc. 390.

13 Council on Ethical and Judicial Affairs, American Medical Association
(AMA), ‘Conflicts of Interest: Physician Ownership of Medical Facilities’
(1992) 267 JAMA 2366.

14 Jean M. Mitchell and Elton Scott, ‘Physician Ownership of Physical
Therapy Services: Effects on Charges, Utilization, Profits, and Service
Characteristics’ (1992) 268 J. Am. Med. Assoc. 2055.

15 Bruce ]J. Hillman et al., "‘Frequency and Costs of Diagnostic Imaging in
Office Practice: A Comparison of Self-Referring and Radiologist-Referring
Physicians’ (1990) 323 New Eng. J. Med. 1604; Bruce J. Hillman ef al.,
‘Physicians’ Utilization and Charges for Outpatient Diagnostic Imaging in
a Medicare Population’ (1992) 268) 2050.

16 Mitchell and Scott, supra note 14.

17 Jean M. Mitchell and Jonathan H. Sunshine, ‘Consequences of Physicians
Ownership of Health Care Facilities: Joint Ventures in Radiation Therapy’
(1992) 327 New. Eng. ]. Med. 1497.

18 By-Laws, College of Physicians and Surgeons of Alberta (CPSA), ss. 48
and 51.1; Medical Practitioners Act, R.S.B.C. 1996, c. 285, s. 90; By-Law 1,
College of Physicians and Surgeons of Manitoba (CPSM), Schedule G, s.
53; ‘General Ethical Statement 124 (Conflict of Interest),” CPSM; Regulation
9, College of Physicians and Surgeons of New Brunswick (CPSNB), s. 35;
Medical Board Regulations, Nfld. Reg. 1113/96, ss. 16 and 17; Professional
Misconduct Regulation, O. Reg. 856/93 as am., s. 11; General Regulation:
Medicine Act, O. Reg. 114/94, ss. 15 and 16; Code of Ethics of Physicians,
R.S.Q., c. M-9, 1. 4.1, ss. 73 and 79; By-Laws, Saskatchewan College of
Physicians and Surgeons (SCPS), ss. 51(1)(f)(i) and 51(2)(n).



280 S. Choudhry, N.K. Choudhry, and A.D. Brown

19

20
21
22
23

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

CPSA By-laws, ibid. ss. 47 and 49; Medical and Health Care Services Regula-
tion, B.C. Reg. 426/97, ss. 38—40; Medicare Protection Act, R.S.B.C. c. 286, s.
35(1); CPSM, By-Law 1, ibid., s. 55; CPSM, ‘General Ethical Statement 124,
ibid.; CPSNB, Regulation 9, ibid., s. 36; General Regulation: Medicine Act,
ibid., s. 17; Code of Ethics of Physicians, ibid., s. 77; SCPS By-laws, ibid.,

s. 51(1)(f)(v) (diagnostic facilities).

See supra note 6 and accompanying text.

Social Security Act, 42 U.S.C. s. 1320a-7b (1998).

Ethics in Patient Referral Act, supra note 6.

Paul Kalb, ‘Health Care Fraud and Abuse’ (1999) 282 J. Am. Med. Assoc.
1163.

Professional Misconduct Regulation, supra note 18, s. 11.

CPSA, By-laws, supra note 18, s. 48 (emphasis added).

Code of Ethics of Physicians, supra note 18, s. 73.

SCPS, By-laws, supra note 18, s. 51(2)(n).

CPSM, General Ethical Statement 124, supra note 18.

Medical Practitioners Act, supra note 18.

Code of Ethics of Physicians, supra note 18, s. 79.

SCPS, By-laws, supra note 18, s. 51(1)(d).

Ethics in Patient Referral Act, supra note 6.

Code of Ethics of Physicians, supra note 18, s. 77.

CPSA, By-laws, supra note 18, s. 47.

SCPS, By-laws, supra note 18, ss. 51(1)(f)(iv) and (v).

General Regulation: Medicine Act, supra note 18, s. 17.

Morreim, supra note 12.

42 C.ER. s. 411.355(c).

Michael J. Kirby and Wilbert Keon, ‘Why Competition Is Essential in
the Delivery of Publicly Funded Health Care Services’ (2004) 5:8 Policy
Matters 1 at 4.



© University of Toronto Press Incorporated 2006
Toronto Buffalo London
Printed in Canada

ISBN-13: 978-0-8020-8002-8
ISBN-10: 0-8020-8002-2

Printed on acid-free paper

Library and Archives Canada Cataloguing in Publication
Just medicare : what'’s in, what’s out, how we decide/edited by
Colleen M. Flood.

ISBN-13: 978-0-8020-8002-8
ISBN-10: 0-8020-8002-2

1. Medical care — Law and legislation — Canada. 2. National health
insurance — Law and legislation — Canada. 3. Medical policy — Canada.
I. Flood, Colleen M. (Colleen Marion), 1966—

KE3404.J88 2006 344.7104'1 C2005-906471-4 KF3605.J88 2006

University of Toronto Press acknowledges the financial assistance
to its publishing program of the Canada Council for the Arts and the
Ontario Arts Council.

University of Toronto Press acknowledges the financial support for
its publishing activities of the Government of Canada through the
Book Publishing Industry Development Program (BPIDP).



